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Executive Summary

The former socialist countries of Eastern Europe (that is, Europe east of Germany and west of
the Urals, but including all of Russia) began a transition to a market economy in the late 1980’s
and early 1990°s. This paper looks at one aspect of that transition: the transition from state
ownership to private ownership of agricultural land and the accompanying transition to a land
market for agricultural land.

The countries included in this study have been divided into four groups:

e The Western CIS countries: Belarus, Moldova, Ukraine, and Russia;

e The CIS Transcaucasus: Armenia, Azerbaijan, and Georgia,

e The Balkans: Albania, Macedonia, Bosnia and Herzegovina, Croatia, Federal Republic of
Yugoslavia (Serbia and Montenegro), and the administrative protectorate of Kosovo; and

e The EU accession countries: Bulgaria, Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Poland, Romania, Slovakia, and Slovenia.

The Western CIS countries, with the exception of Moldova, are still struggling over meaningful
private ownership of agricultural land and the right to sell land, to mortgage land, and to employ
land to its best use without interference from the State. All of the Western CIS countries are still
primarily farming through large collective-style farms with little benefit afforded to individual
landowners. Few land transactions are taking place, and the majority of those land transactions
that do occur involve leasing back to the collective farms from which the land was allocated or
divided. The Western CIS countries, with the exception of Moldova, have lacked the political
will to move forward on land reform efforts.

The Transcaucasus countries are leading the CIS in terms of privatization and farm
reorganization and are ahead of some of the EU accession states in these areas as well. Each of
these countries has the political will to privatize land and move toward a market economy. The
Transcaucasus countries plus Moldova devolved some land management responsibility to the
local level. In addition, they passed legislation clearly allowing for land transactions.

In the Balkan countries, the rural land markets are not only influenced by economic transition
issues, but also by ethnic strife, political instability, and war. The Balkan countries have diverted
a great deal of their energy and resources that might have otherwise been directed (at least in
part) toward land market development goals to land issues related to the instability and strife.

The EU accession countries have struggled less with the ideology of a market economy than
many of the CIS countries, so privatization of land was not disputed. However, in some cases,
EU accession countries have chosen to continue support for large collective-style farms, and
much less farm break-up has occurred than in Armenia, Azerbaijan, and Georgia. While there
are many contributing factors, it does appear that in countries where there is a lack of
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independent private farmers, the land market is functioning at a lower level than in countries
with a larger number of private farms.

The paper discusses the following issues related to land reform and land market efforts in the
Eastern European countries.

1. Land Privatization

In the Western CIS countries, except Moldova, much of the agricultural land has been privatized
under a “land share” system, in which a large majority of private owners (former members of the
state and collective farm system) still hold their rights in common, with some form of right to
partition land in kind (as yet unexercised). In those countries, the right to a land share has little
value because there is little chance to exercise meaningful control over that land share.

In the Transcaucasus, land was distributed and farms restructured at the same time. Private
farmers have title to their land.

Balkan privatization is advanced, with large state-owned farms and agricultural processing
entities representing a small percentage of agricultural land. Future tasks include privatizing the
small amount of remaining land, extending the favorable credit and subsidy benefits reserved for
state farms to private farmers, and planning for the failure (and break-up) of those large farms
and entities that are preserved as private stock companies.

In the EU accession countries, the privatization issues are related to the restitution process
primarily. Potential claims of former owners, conflicting laws regarding the restitution process,
and unclaimed land have all slowed down the privatization process.

2. State-Owned Land Reser ves

During the privatization process, some countries have been slow to privatize state land, and
instead lease out that land. Many countries have formally established "land funds," the purposes
of which range from consolidation of small plots to assisting family farm development to simply
renting land to large former collective or state farms. An ongoing concern with leasing of state-
owned land is that it is often leased at very low rent levels, thus undercutting the development of
private market rents. In either case, as long as large quantities of agricultural land are available
for lease at no cost, or practically no cost, agricultural land will continue to have very little, if
any, market value.

3. Farm Regructuring
Lack of farm reorganization is an impediment to market development in the four Western CIS
countries and many of the EU accession countries that restituted agricultural land to its former

owners. Farm size in a market economy is an economic variable that reflects market signals.
Providing a legal and policy framework in which individual farmers can adjust farm size to

11



respond to market signals is crucial. The policy and legal framework should not only allow, but
also encourage farm reorganization into units of whatever size is chosen by farmers.

In the western CIS countries and many of the EU accession countries, land privatization and
farm reorganization did not occur together, and even when land was actually demarcated and
titled, little farm reorganization occurred. In the western CIS, farmers did not withdraw their
land from the collectives, and in the EU accession states many of the new owners were not
farmers or even rural residents, and therefore leased their land back to the collective. As
mentioned above, the Balkan farms are primarily privatized and farmed individually. Few
privatized plots or land shares are farmed as large operations.

4. Land Transactions

Purchase and sale transactions in agricultural land will not occur in the Western CIS countries
unless legislation clearly allows such transactions, permission of local bureaucrats is not needed,
and procedures for notarization and registration are simple and affordable.

In the rest of the Eastern European countries, the legal framework for land transactions is
adequate and the impediments to transactions relate to administrative process and market
imperfections. This situation generally holds true for the surveyed Balkan countries. The most
common legal restriction is the prohibition on foreign ownership of agricultural land that occurs
not just in the Eastern European countries, but in many countries throughout the world.

5. M ortgage

Mortgage of agricultural land cannot occur without secure land rights and a land market. In
addition to the need for legislation that allows mortgage of agricultural land, there needs to be
legislation allowing for the free transfer of land. Land-based lending will not occur until there is
an active agricultural land market and for Russia, Ukraine, and Belarus major changes in
legislation and political will would have to occur first.

Once mortgage of agricultural land is a legal right, as it is in the rest of the Eastern European
countries, it still needs to be a part of a larger scheme of providing credit to farmers. Few
landowners are using land as security for loans in the Eastern European countries. In fact,
mortgage lending to any great extent will not occur until: (1) an active land market exists and
agricultural land has market value; and (2) foreclosure procedures are reasonably quick and
effective.

6. Registration

One of the key measures needed for a fully functioning land market is a system for registering
legal rights, so that right holders can be easily identified and have their rights protected.

The Western CIS countries have seriously under-functioning registration systems and need basic
legislative assistance to begin with. Effective land registration is (with the notable exception of
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Albania) largely not occurring in the surveyed Balkan countries, although the vast majority of
agricultural land is privately owned and privately farmed. The Transcaucasus and the EU
accession countries are in the process of transforming and bettering their registration systems,
but still have problems due to the large number of new owners and the need to reestablish
boundaries.

7. Land Consolidation

Land fragmentation is an issue that has been raised in all of the Eastern European countries with
the exception of Belarus, Russia, and Ukraine. In the surveyed Balkan countries, fragmentation
is seen by some to be a problem in Macedonia, Albania, and Croatia. Post-conflict issues have
rendered this a peripheral issue in the other Balkan countries. The EU accession countries are
receiving much help from the European Union in relation to consolidation efforts. Many of these
programs are a combination of market assisted reform and government intervention at the
community level. Because many of the EU countries have a State land fund, there is already a
system in place for purchasing and redistributing land.

8. Role of the public and private sector
There are a variety of measures that could be undertaken to help create and strengthen the private

sector institutions that participate in and support healthy land markets. More thought should be
given as to how to quantitatively ascertain the progress of such programs.



IR o | 0T 11 [ A [0 o ST

[I. CISCountries: Western CIS States (Belar us, Ukraine, Russia, M oldova)

A. Policy and Legislative Framework ...........ccocceeviiiiiniiiiiiinieniiieeeeeeeeen
I Land OWNErSRIP ...ccccveeiviieiiieiiiee ettt ees

2. Land PrivatiZation...........ccocuveiuviiiuiieiiie e e

3. State-Owned Land ReSEIVES ........ccceevieivieeiiiiiiiiiieciee e

4. Farm ReStrUCIUIING ...c.ccevieeiieiiiiiiecieee ettt e

5. Land TranSactiOns........c..cccuveiiueeeeeeeenieeeiieestieirriireeseeeesreeeeseessaeesessensnnnns

a. Purchase and Sale ...........cccviiviiiiiiiie e

D LLASE it ettt e n e e e e ere e e e eraneeae

T\, (0] o . oL R SSSEP
B.  Administrative Framework .........c..ccooueeieiiieniiiieeieice e
1. Land Titling and Re@ISration ............ccueeeeerieiiireeeeieiieeee e

2. Roles of the Public and Private Sectors .............oeeevviieciiieeeeiceee e
[11. CISCountries. Transcaucasus States (Georgia, Armenia, Azer baijan) ...
A. Policy and Legislative Framework .............cccovuieiiiieiiiiiieecee e
I. Land OWNErSRIP ...ccccveiiiieiiiiiiiee et et aareees

2. Land PrivatiZation...........ccocuieiuviieuiieiiee et e

3. State-Owned Land ReSErves ........cccvveeeiveiiiiiii i

4. Farm ReStrUCIUIING ...c.cceveeeiieciiiiieciee ettt s e e e

5. Land TranSactiOnsS........c..cccuveivueeeeeeeenieeeiieeeiieireiireeeeeeesreeeeseessaeesnssessnenes

a. Purchase and Sale ...........cccouviviiiiiiiiee e

D LASE i ettt n e e e eereeaeeraneeae

TV (0] o LTSRS
B.  Administrative Framework .........c..ccocvieiiiiiiiiiieieicie e
1. Land Titling and Re@ISration ..........c.ccueeeeeriieiiieeeeieiieee e

2. Roles of the Public and Private Sectors ............coeeevviieciiieeieieeeeeeeeeeeecreeees
V. TheBalkan Countriesof Albaniaand the Former Yugoslavia...................
A. Policy and Legislative Framework ............cccoccieiiiieiiiiiiieeie e
I. Land OWNErSRIP ...ccccueiiiiiiieiiiee ettt ere e e e ees

2. Land Privatization and Farm Reorganization .............cccceceevvevveneeesennnene.

3. State-Owned Land RESErves ........cccovieeeiieiiiiiiiiieieee e

4. LANd USEC ..ueiiiiiiieiiieeeeee ettt e e st e e et era e e e sree e eneeenaes

5. Land TranSactions........cc.cccueeiiueeeeeeeeneeeiieeseieirriiereeeeeeesreeeeseessseessssssssnnns

0. MOTEZAZE .veeeeeeeeie ettt et ettt e e st e e e e e s et

B.  Administrative Framework ..........ccocoeoiiiiiioiiiiee e
1. Land Titling and RegiStration ..........ccceeevceeeiieriiiiiiieiiee e e



2. Land COnSOLAAtION ....c..eeeeee ettt e e e e e e e e e et eeee e eeeeeeeeeeeseeesaaeseenas 33

3. Roles of the Public and Private SECtors .........cccuuuvviiriiiinieeinee e 34
[V. EU ACCESSION COUNLTIES.....ueiiieieiriiitire st sttt ese st sr e s ee e 35
A. Policy and Legislative Framework ...........ccccoooiiiiiiiiiiiiiiccecceeee e 35
I. Land PrivatiZation..........ccooeieiieineeriiiiie et ce sttt e se et eetee e se et e e se e st eeseeensennes 35

a. Re-Established Ownership Rights .........ccoooiiiiiiiiiiii e 35

b. Compensation to Former Land Owners and Former Farm Workers ............ccccveeuvennee. 37

Co RESTITULION ..ttt sttt er e et e 37

d. No Restitution: Poland..............ooiiiieiiiiiiiieiieie ettt e 41

€. HOUSEHOIA PIOLS ..ot see e e s 42

2. State Owned Land RESEIVES .......ccuiiiiiiirieeiiee ettt e see e ee e e e e 42

3. Farm ReESIUCTUIIING ....ocuvvieeiiiiiiie e e ecee ettt e e ete e e e see e e e et esseseseeeraeeesreeeeeens 43

a. Agriculture Dominated by Large Cooperative Farms ..........cccceecvvvveniiiieenieniiiieeee 44

b. Agriculture Dominated by Private Farms .........c.ccvevveriieiiiineeeiiieeeee e 46

4. Land TranSaCtiONS......cccceceeesiuerurieiieeieeeeteeeesteeesieesetessssesseeesseeesseeeesseesseensssensssennseessees 47

a. Purchase and Sale .........c..ooviiiiiiiiii e s 47

LT ] #1101 110 ) E O RSO PRPPU PRSPPI 48

ii. Low Prices for Agricultural Land and Products ..........cccceeeeiiiiiinecniniieee e, 48
iii.Restrictions on Foreigners and Legal Entities Owning Land.............cccevvvvvveneennen.. 49

TV. TTANSACHION COSS ..ueuuvviiiiiiiiieetieeeeeeeerie e ettt ette e e eteeeeseeeeae e nsaesssessseeesaaeesreeseeens 50

v. Historical Association With Land..........ccooiiiiiiiiniiiececcne e 50

D LLBASE ettt ettt et e et e st e et e e ntnn e e eeeeententeesee s 51

R T\ (0 o oL SRR 54

a. Lack of Clear Ownership RightS........ceoiviieiiiiiiiiiiciee et 54

b. Incomplete, Conflicting, or Unreliable Mortgage Legislation and Infrastructure......... 54

c. Weak Land Values, and Bank Attitudes Toward Agricultural Land.............ccccvervrenen. 56

d. Inability of Legal Entities (Banks) to Own Land............cccoeoveeiiiiiiiniiiiciiee e, 56

e. Under-Capitalized Banking S€CtOr .........cccooveeiiieiiiiiiieiiee e 57

f. Limited Reach of Guarantee FUnds ..........cocooiiiiiiiiiiiiiiieceeee e 57

B.  Administrative FrameWOrK ...........c.coviiriiiiiiiiee et 58
L. Land RegIStration .......ccueeeierieiieeeee et etee ettt e et e e s et esee e s e e nseeseeesneenssanseeeneens 58

a. Lack of a Unified Registration SyStem ........cccccuivuiiiiiiiiiiee e s 58

b. Land Taxes and REZISTratiON ........c..ccvuieerieeireeiiieeeiiesiiiieeereeeeereeeesee e e e et anesaeeeees 60

c. Slowness of New Registration SYStEMS.......c.eeuvieieereririeieeienirieteeesesieereeesesieeeee e 61

d. Lack of a Clear Statement as to the Legal Effect of Registration.............ccccceevvvrvrennen. 61

2. CONSONAALION w.eeiieiieeiee ettt ettt ettt e e e stee e ee e e e ae e nseensseenseeeeeees 61

3. Land Use Planning........cocoouiiiiiiieiiiiiieeie ettt ettt e 64

4. Cohesive Land Policy and AdminiStration .............ccceevveeveeiiiieeeeeeeseeeeceeeiie e enes 64

5. Private Sector Development ........cc.eevuieiieeiiiiiie ettt 65
V. Analysisand POlICY OPLIONS........ceiuiiiiieiii ettt ene e 65
N 113 (014 10107570 ) o OSSR RPU SRR 65
B, ODbservations SUMMAY ........c..ceviiriiriiieneiiiiee sttt et se e et ete e sabenbeeere s 66



1.  Western CIS Countries (Belarus, Ukraine, Russia, Moldova)............ccccceecuvveiviinnennnee. 66
2. CIS Countries: Trans-Caucasus States (Georgia, Armenia, Azerbaijan)....................... 66
3. BalKan COUNTIIES ....vvvieieiiceeiieieee ettt e ettt e e e ettt e e e e e et ee e e e eesee e e teeeeeeneeesseeeeesseseseeans 66
4. EU ACCESSION COUNITIES ...ccoueeeeeeeeeeecrreeeitteeeeeiteeeeeeeeeeeeeeeeereeesesreeseassressnnaeeesenseeeeenens 67
C. Policy Options and Recommendations ..............coeoueruieeneeriiriieeeeeiiniee e esireee e enes 67
1. Land PrivatiZatiOn...........ccooeieiiiiiiee e e e e e e ere e e e e ernnnnne s 67
2. State-Owned Land RESEIVES .......couuuuiiiiiiie e 70
3. Farm ReESIUCTUIIING ....ocuvvieeriiiiiii e e et ettt e et e e e e see e e e et essensseeeraeeesreeeenans 72
4. Land TranSACTIONS ......coceueeeieeeeeeeieeeeeeeeeeieteeeeeettaeeeeseeeeesteseeereeesesseeeeaasresensaeeeseseeeeesrens 75
A, Purchase and Sale ... 75

D EXCRANGEE.....eiieiiiiciiie ettt ettt e e et e e e et eenees 76

€. LLBASE ettt et e e et e e ettt ae e e e et e e e e etaeeeerrsee e nntsaennnnaeenn 78

R\ () o5 oL OO O PP PPPRPPPP 78
0. REGISTATION ..ueeeiie ittt e et e e st e s e e ettt eeaa e e e seeeeeeean 80
A O3 T 03 100 § T F: 15 1o ) o R 83
8. Land Use Planning........c.couviiriiiiiiiiiiie ettt st 85
9.  Role of the Public and Private SECOr ...........ovvviiivieieeiiee et 86



l. I ntroduction

The former socialist countries of Eastern Europe (that is, Europe east of Germany and west of
the Urals, but including all of Russia) began a transition to a market economy in the late 1980’s
and early 1990’s. This paper looks at one aspect of that transition: the transition from state
ownership to private ownership of agricultural land and the accompanying transition to a land
market for agricultural land.

The countries included in this study have been divided into four groups:

e The Western CIS countries: Belarus, Moldova, Ukraine, and Russia;

e The CIS Transcaucasus: Armenia, Azerbaijan, and Georgia;

e The Balkans: Albania, Macedonia, Bosnia and Herzegovina, Croatia, Federal Republic of
Yugoslavia (Serbia and Montenegro), and the administrative protectorate of Kosovo; and

e The EU accession countries: Bulgaria, Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Poland, Romania, Slovakia, and Slovenia.

While the Eastern European countries have a shared history of socialism for varying periods of
time, there are strong social, economic, and philosophical differences. In addition, the Eastern
European reforms have been affected by the individual countries’ recent histories from 1989
onward as well as their socialist pasts.

Russia, Ukraine, and Belarus in the Western CIS still do not have a legal and policy framework
that adequately allows for private land ownership, private farms, or efficient land transactions.
They are still struggling over what the role of the state should be in relation to agricultural land
use and productivity. The state has firm control of agricultural land and there is not enough
political will to prevail over the former communists who oppose private ownership and sale of
agricultural land.

The Transcaucasus, while also a part of the CIS, made very different philosophical choices and
quickly privatized agricultural land and restructured farms into small family units. Certainly the
difference in size of the countries had some effect on the ability to accomplish reform more
quickly, but beyond size, cultural differences and political will for reform had an impact as well.

The history of the Balkan countries has had a major impact on their agricultural sector and land
market possibilities. The former Yugoslavia, after a brief experiment with collectivization , had
opted for private farming. Then, in 1989, what some see as the first link in a long chain of
events took place, forever changing Yugoslavia as it existed then and setting the stage for the
creation of the Balkan countries reviewed in this document (with the exception of Albania). In
that year, Slobodan Milosevic pushed Serb-favoring changes to the Yugoslavia Constitution
through the parliament. Croatia made its bid for independence in 1991. Macedonia followed
with its declaration later in that same year. In 1992, Bosnia and Herzegovina followed suit.
Serbia, Montenegro, and Kosovo struggled with each other about issues of independence in the
late 1990s. The war and political strife accompanying each of these transitions have much
complicated the land transition process.



The EU accession states are by some standards the farthest along in terms of land reform and
market development. But several of the EU accession countries have resisted and feared change
in the agricultural sector and continue to support large, collective-style and failing farms. Of all
countries reviewed, Poland’s reform was the least traumatic because Poland never collectivized
its agriculture, and Poland’s land market is the closest to Western European land markets in
terms of amount of turnover of land.

One over-arching consideration in terms of agricultural land reform is the role of agriculture in
the economy of the countries reviewed. Of the CIS countries and the Balkans, agriculture
contributes more than 10% to the total GDP of each of these countries, with the exception of
Russia and Croatia. However, in the EU accession countries, agriculture makes up less than 10%
of the total GDP in all countries except Bulgaria and Romania. See figure A.

In view of this, countries like Armenia and Azerbaijan were quite brave to totally restructure
their agriculture. On the other hand, with so many people dependent on the agricultural sector,
the inefficient collective farms had to be dismantled. In Armenia, agricultural employment
reached 41% of total employment in 1999, reflecting a doubling from the late 1980s, and the
private sector provides 98.5% of agricultural production (one-third of GDP). In Azerbaijan, the
agricultural sector employs one-third of the entire population.' In contrast, agriculture’s role in
Hungary’s economy has declined over the last decade in spite of the fact that Hungary has more
arable land per capita than most other European countries and the land is relatively fertile and
well-suited for agriculture.” Furthermore, Hungary has not significantly transformed its farm
sector and collective-style farms are still prevalent.

This paper explores the relative status of the Eastern European countries in relation to land
reform. It is divided into four sections, and each section discusses one group of countries --
Section I, the Western CIS; Section II, the CIS Transcaucasus; Section III, the Balkans; and
Section 1V, the EU accession countries. Within each section the paper discusses the policy and
legislative framework for land reform and land market development in those countries, including
land privatization, State land reserves, farm restructuring, transactions, and mortgage. Following
the discussion of the policy and legislative framework, the administrative framework is
discussed, including registration, consolidation programs, land use, and the roles of the public
and private sector.

Section V compares and analyzes the status of the land reform and land market in the Eastern
European countries and suggests policy options for dealing with some of the issues raised by the
paper. Where appropriate the downsides of some of the policy options are mentioned as well.
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. CIS Countries. Wedern CIS States (Belarus, Ukraine, Russia, M oldova)

This and the following section focuses on the principal issues faced by the transition economies
of the Western and Trans-Caucasus Commonwealth of Independent States (CIS) as they reform
their laws concerning agricultural land tenure relations and land markets, and consider potential
approaches for resolving specific problem issues. The Western CIS countries included in this
section are Belarus, Ukraine, Russia, and Moldova and the Trans-Caucasus CIS countries
included in section II are Georgia, Armenia, and Azerbaijan.

The Western CIS countries differ substantially from the other Eastern European countries in
terms of land privatization and development of land markets. The Western CIS countries lag far
behind the Eastern European countries preparing for accession and the Trans-Caucasus CIS
countries in virtually every aspect of land market development. In fact, with the exception of
Moldova and the small-plot sector, the Western CIS countries generally do not have clear and
authoritative legislation regarding reorganization of farms or agricultural land transactions, and
land markets are virtually non-existent.

A. Policy and Legidative Framewor k

1. Land Ownership

Of all the CIS countries, only Belarus does not allow private ownership of agricultural land
(other than household plots).” The Belorussian Constitution provides that “[I]Jand of agricultural
designation is located in the ownership of the State.”* However, the 1999 Land Code introduces
two exceptions to the general ban: citizens may own (1) up to one hectare of agricultural land in
a household plot; and (2) up to 0.25 hectares of agricultural land under and around a private
house. This land accounts for approximately 20% of agricultural land.’ Land in private
ownership may be sold, traded, mortgaged, leased out and bequeathed to heirs.°

All other Western CIS countries allow for private ownership of land, but the bundle of rights
associated with that ownership varies from country to country, as discussed below.

2. Land Privatization

In the Western CIS countries much of the agricultural land has been privatized under a “land
share” system, in which a large majority of private owners (former members of the state and
collective farm system) still hold their rights in common, with some form of right to partition
land in kind (as yet unexercised).” None of the Western CIS countries restituted land to former
owners. The advantage to the land share system is that farm members who had been working on
the land received a portion of the land into ownership or with ownership like rights. Of the four
Western CIS countries, Belarus is on one end of the spectrum and Moldova the other in terms of
privatization of agricultural land.



Land shares do not exist in Belarus, and therefore members of collective and state farms do not
have even a theoretical right to a share of land. Rather, if a farmer wants to create a private
peasant farm, the local administration can allocate land of the collective farm enterprise or from
the state land reserve. Private farmers have use rights to this land but not ownership rights.®

On the other end of the spectrum is Moldova, which demarcated, titled, and registered land plots
for individual farm members.” With the exception of state research farms and village pastures,
all non-forest agricultural land is owned privately. The land of the former collectives was
divided among the members and pensioners. Almost all of this land has been demarcated and
title certificates have been created. (Some of these title certificates that were created have not
been distributed to the owners since the former leaders of the defunct collective farms block full
implementation of land privatization.) The garden (household) plots, on the other hand, are not
titled and in some villages function more like land shares with actual land used varying from
year to year. Approximately 17% of agricultural land in Moldova falls into this category. '’

Ukraine and Russia have privatized land under the land share system, with the exception of
household plots, which are fully privatized in the sense that the owner possesses a demarcated
parcel. Of the 41.9 million ha. of agricultural land in Ukraine, 26.7 million ha. (64%) have been
transferred to the control of 6.5 million individuals, each of whom received a land share
certificate.’! The land share certificates are undemarcated but represent a portion of land
formerly used by the state farm or collective farm. The majority of those thatreceived land share
certificates quickly leased them to the collective farm from which they had received these
undemarcated lands and little had changed in terms of their ability to exercise ownership rights.

While land represented by land share certificates is largely controlled by former collective farms,
in 2000 the Government of Ukraine began an effort to push the land reform forward by
converting land share certificates into title documents to individually demarcated land plots. As
of July, 2001 the Government maintains that 1.5 million of the 6.5 million land share certificates
have been converted into title documents for land plots.'?

While Russia has distributed land to former collective and state farm members in the form of
land shares, problems persist in terms of exercising ownership like rights over that land. The
procedure in Russian law for converting land shares into demarcated land parcels can be difficult
to utilize, and offers little in the way of a firm guarantee that the resulting land parcel will be of
reasonable quality and in a reasonable location. The legal rules regarding physical demarcation
are somewhat unclear, and farms interpret the legislation differently. To physically demarcate
parcel boundaries on the ground, in some instances each member of the collective (the number of
which might be 600 or more) is required to agree. In other cases, when a land plot is demarcated
for allocation, it is located far away from the owner's settlement, and the quality of land is
inferior. This procedural problem has contributed to the paucity of land share owners who have
chosen to convert their shares into land parcels. Moreover, on some agricultural enterprises land
share certificates prepared as far back as 1994 have still not been distributed to the land share
owners, but rather languish in the hands of the managers of agricultural enterprises.

3. State-Owned Land Reserves



Russia and Ukraine withheld a portion of agricultural land in state ownership when privatizing
agricultural land. In Russia, land is held and controlled by the State in local level (raion) land
redistribution funds.” This land comes from three different sources. F irst, collective and state
farms set aside roughly 10% of their arable land for redistribution to those who wanted to start
peasant farms.'* Second, land that remained after calculation of land shares on agricultural
enterprises was transferred into the same land funds.” Third, land that is forfeited by peasant
farms that have ceased operations, and land withdrawn by local officials for irrational use or non-
use, continues to be added to the land funds.

The clear policy behind the federal land-fund legislation was to redistribute land from state and
collective farms to peasant farmers. Redistribution of land remaining after distribution of land
shares was specifically addressed in a 1991 presidential decree.'®

The raions in the agricultural oblags (regions)of the Russian Far East hold large quantities of
land in state ownership, available for lease at nominal rates (quoted as anywhere between zero
and five rubles per hectare per year). While this may ensure the availability of inexpensive land
to many of those desiring to use it, it all but guarantees the retardation of development of a
market in private land lease and sale transactions.

In Ukraine, land reform legislation provided that 10% of the arable land used by state and
collective farms should be allocated to a “land reserve.” The land was to be used to distribute for
private farming, subsidiary agricultural production, and to persons not currently engaged in
agriculture. An additional 15% of arable land was allocated from state and collective farms for
current members of agricultural enterprises to start private farms."’

In Moldova, where agricultural land is scarce relative to population, there is no agricultural "land
fund", but each village was allowed to hold up to 5% of the land for village expansion of the
residential area. In some villages this reserve land is being leased out to farmers, and in others
the population pressure of new families has already consumed this land. Some villages did not
reserve any land, preferring to distribute all of it to the former members of the collective.

4, Farm Restructuring

The Western CIS countries have not significantly broken up the large collective farms. In
Russia, about 290,000 private farms exist, although at least half of these farms are no longer
currently opera‘[ing.18 Private farms account for about 6% of the arable land, but provide only
2% of agricultural output because of a lack of funds and an uneven playing field with most of the
government assistance going to the former collective and state farms. Household plots on the
other hand, comprise about 7% of the total arable land and yet produce about half of all
agricultural output by value.” Little meaningful change has occurred on the large state and
collective farms in terms of organization and management.

While the process of issuing land share certificates in Ukraine is almost complete, less than 5%
of all collective members have actually separated from the larger collective agricultural



enterprises.’’ Only 15% of arable land is currently cultivated by the individual sector, which is
comprised of household plots and family farms. The number of private farms (excluding
household plots) leveled out at 38,000 in 1994. These few farms control only 2% of all arable
land and produce about 2% of the agricultural product.”!

The great majority of collective and state farms were “cosmetically” reorganized into other legal
forms. This form of reorganization is said to be cosmetic since management of these farms has
remained indistinguishable from the collective farm management style. A central management
body mimicking that of the collective is found on 70% of the farms; only 30% reported having a
less centralized system with responsibility shifting to a greater extent to the subdivision
(“brigade™) level.” Furthermore, there have been only limited improvements in profitability and
efficiency, and yields on the whole have not increased above pre-reform levels.”

Programs financed by international donors have assisted with restructuring 620 farms out of a
total of 16,000 large-scale farms. Grass roots efforts have begun in the form of local initiatives
by farm managers and regional authorities toward the goal of restructuring. Such grass roots
initiatives have generated about 500 spontaneously restructured farms. Combined, the
international donor projects and spontaneously restructured farms represent only 7% of the
former collective and state farms.”* However, there is a question of how significant even this
limited restructuring has been, since most of these farms remain large-scale farms.

In Belarus, the overall structure of agricultural land® has remained fixed since 1992, with 84%
comprising the socialized sector and 16% making up the individual sector. Currently, the
individual sector, represented mainly by household plots, accounts for the vast amount of this
land, with private farms accounting for less than 1% of agricultural land in Belarus.® The
absence of genuine, market-oriented restructuring of large farm enterprises is preventing
progressive agricultural changes.

The Belarus Civil Code, which was revised in 1999, may have some positive impact on farm
reorganization. The Civil Code recognizes three legal forms of business organization (limited-
liability joint stock companies, unlimited-liability partnerships, and cooperatives), but does not
recognize collective farms or collective agricultural enterprises. The intentional exclusion of this
collective form was presumably meant to encourage reorganization (or perhaps the appearance of
reorganization). However, the President has rejected proposals from the Ministry of Agriculture
for possible options for farm restructuring, and the pertinent provisions of the Civil Code have
been in effect suspended. No additional, significant action has been taken to change the legal
form of the collective farms.”’

For reorganization to occur in Belarus, either the worker’s collective or farm managers can take
the decision to reorganize. Management must have support from the general meeting of farm
members, but no other formal permission from the State is needed at the inception of
reorganization. However, there are no transparent procedures for reorganization. This lack of an
adequate legal base is one of the main impediments in farm reorganization in Belarus.”® The
most obvious change that has occurred in restructuring is the distribution of collective non-land
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property to members in the form of property shares. Paper certificates are given to members
entitling them to fractional ownership of the noon-land property.>

In spite of the fact that the land of the former collective farms has been demarcated and titled in
Moldova, actual farm break-up has been spotty. Although roughly 20% of the former farm
members and pensioners have separated from the former collective to form independent farms,
the remaining 80% continue to lease their land to the successor of the collective, which is usually
registered in the name of one or more of the former leaders of the collective farm. In
conservative areas of the country, such as the Gagauzia region of southern Moldova, the
privatization of agricultural land has produced virtually no change in the structure of the former
collective farms, which simply re-registered in other legal forms.™

As a result, for the majority of rural landowners in Moldova the only change in relations
introduced by the land privatization program is that they may cancel their land leases and
withdraw their land if they do not receive the rent specified in the contract. In practice it is very
difficult to enforce land leases, though some landowners have made use of free legal assistance
to insist that the lease terms either be respected or that the land be returned to them.”' As a
consequence of the widespread lease of agricultural land to the successors of the collectives,
Moldovan farms remain very large by European standards, averaging over 500 hectares each.
(This is still far less than in Russia, where farms in the cosmetically reorganized collective sector
average between 4,000 and 5,000 hectares of arable land each.)

There are several reasons for this lack of farm break-up in Moldova, despite the individual
demarcation and titling of the land. First, although former farm members and pensioners have
documented rights to shares of the non-land assets of the former collective farm (the so-called
“property shares”), in the great majority of cases these assets continue to be used free of charge
by the successor enterprise. The de facto ban on distribution of non-land assets — principally
tractors and other necessary machinery — has hampered the ability of farm members to withdraw
land to establish independent farms. Only in villages where the farm members succeeded in
insisting that the former collective be divided into multiple units was the machinery distributed
to groups of independent farmers. Second, the arrangement of owned land parcels within the
middle of large arable fields greatly restricts the landowner’s use of the parcel. It is very difficult
for a landowner whose a parcel is “locked into” the middle of a field to lease it to anyone other
than the person or enterprise that controls the surrounding land in that field, since leasing to
another farmer would not allow for efficient machinery use. The middle of the field problem
also affects farmers’ ability to withdraw their land and farm independently. Rights-of-way for
future roads are shown on the map, but are presently planted with crops and do not provide
access in practice. The only viable option in such cases is for the landowner to exchange his or
her parcel with that of an owner whose parcel borders a road, a process that is allowed by law but
as yetused rarely.>

Third, while immediate family members usually receive contiguous parcels, the requests of other

relatives, friends or neighbors to receive parcels that adjoin one another are sometimes ignored.
This may happen through the actions of the collective manager, the prospective “leaders” of new
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farm enterprises, the mayor, or even the surveyor employed by the program. Moreover, there are
other types of intentional impediments by leaders of the former farm.*

Finally, the unstable economic climate, difficulty in obtaining capital for current operations (and
long-term investments), and lack of managerial and marketing experience discourages some
would-be farmers from establishing their own farms.

The land privatization process in Moldova nevertheless provides some basis for optimism. Prior
to the National Land Program, in many enterprises anywhere from 10 to 40% of households (and
in some cases, 100% of households) had already withdrawn land from the collective to start
independent farms. Moldovan authorities estimate that the average was probably close to 20%.
While most collective farms that participated in the National Land Program did not undergo
further major break-up during the initial titling process -- usually, there are only one, two or
three resulting corporate farms — small numbers of individuals continue to withdraw from some
large enterprises after the initial titling process. This phenomenon varies greatly by region.

5. Land Transactions
a. Purchaseand Sale

Russia legally recognizes private agricultural land ownership, but buying and selling of land is
restricted both by law and in practice. Moldova and Ukraine have no structural barriers to land
transactions. Belarus does not allow land transactions for agricultural land.

In spite of the fact that the avenues for obtaining additional land are highly restricted in Belarus,
significant numbers of farmers are interested in obtaining more land. Two-thirds of the private
farmers included in a 1999 World Bank survey expressed a desire to increase their landholdings.
Furthermore, most private farmers support the proposition of being able to fully transact in land;
80% believe that buying and selling of land should be permitted.**

Attitudes of farmers in Russia are similar. Research conducted in the Russian Far East in 1997%
found that in “Red” Amur Oblagt, officials and farmers alike supported introduction of the right
to purchase and sell agricultural land. But in Russia, the legal framework for the purchase and
sale of agricultural land has been debated for 10 years by the federal parliament, the State Duma,
with no decision yet.*

In September 2001, the State Duma adopted the Land Code that would liberalize regulation of
transactions involving non-agricultural land.”” However, the new Land Code covers the 18.6
million hectares in cities, towns and villages, and 17.4 million hectares of industrial land.*®
Chapter 17 of the Russian Civil Code guarantees the right to own land, and clarifies a number of
substantive and procedural issues concerning land ownership, but will not become effective until
the federal Land Code becomes law.”

With no movement at the federal level, regulation of agricultural land ownership is left to the
regional governments. Seventeen regions have passed laws allowing the sale of agriculture land.
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However, potential buyers have been reluctant to invest in agricultural land, fearing they may
lose tgloeir plots if a federal Land Code is passed banning or severely restricting agricultural land
sales.

The 7% of arable land that is in the “small plot” category, however (household plots, dacha plots,
garden plots), and comprising some 41 million small holdings, has been fully capable of being
bought and sold under specific federal legislation adopted in 1992, with implementing rules
promulgated in 1993.*' There have been significant numbers of purchase and sales of such lands
since the mid-1990s.

In Ukraine, Article 6 of the Land Code provides that citizens may acquire land through purchase.
The Code, however, also provides that a citizen may buy land only for certain purposes: for
private farming; for subsidiary farming; for gardening; for dacha and garage construction; and
for residential construction.

In Moldova, procedures have been established and tested for lease, sale, bequest, exchange, and
mortgage of agricultural land. Fees for notarization and registration of agricultural land
transactions have been reduced to be more affordable. There are still very few purchase and sale
transactions, which is probably the result of the poor economic climate for agriculture and the
fact that prospective buyers lack capital to purchase land and have been reluctant to invest in
agricultural land.**

b. Lease

Much of the leasing that is occurring in the Western CIS countries is between land share holders
and the individual or corporate successors to the former collective farms. Most of the
agricultural enterprises underpay (or do not pay at all) the owners of land shares for the use of
their land.

In Ukraine, most leases involve the transfer of land shares from individual farm holders to farm
enterprises or other individuals. In this form of leasing, paper transactions are made, but the
plots of land are not demarcated. When land shares are leased to a farm enterprise, the farm
enterprise basically assumes rights to the land (which has always been cultivated by that farm
enterprise but is now recorded on the books as a lease of privatized land).”’ In effect, this is
simply a perpetuation of the situation that existed during under the pre-reform period.

However, it is possible for land share owners to transact in land shares, and in turn, adjustments
to farm size of private farmers can be made. This is done predominantly through leasing
Originally, the state was the main supplier of leased land, but this is changing as individual
leasing increases in popularity.* On the whole, the lease market for land shares is the only type
of land market that currently exists in Ukraine. Private farmers who lease in land shares increase
their holdings, on average, from 25 ha. to 60 ha. Furthermore, over half the land in private farms
is leased. A World Bank survey indicated that from 1997 to 1998, 45% of private farmers
reported leasing in land; of which 20% of the 45% reported leasing land from private
individuals.*
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Land in Ukraine is mainly leased for 5 years, but the periods may run from 1 to 10 years. A
form of competitive leasing has appeared whereby enterprising individuals lease large blocks of
land shares from former collective members and then compete as lessors with the former
collective farms. The result is that lessees can obtain sufficient land for a large, commercial

46
farm.

It may, however, be important to distinguish between such leases, which are voluntary

and involve a moderately reasonable level of payment to the lessor, from others in which ex-
collective farm leaders or others with leverage may extract leases (sometimes of a rather long

term) and offer little payment in return.

In Russia, land leasing is more common than buying and selling. Approximately, 33% of private
farmer respondents and 24% of farm enterprise managers in a government survey (2000)

reported they knew of land leasing transactions.*’

In Moldova, all titled land can be leased to
Moldovan citizens and Moldovan legal
entities without restriction. Many leases are
now in writing and are for 1-year terms,
allowing flexibility to landowners.  Still,
former leaders of collective farms who now
lease in large tracts of land often abuse
landowners by refusing to honor lease
contract provisions or refusing to allow
landowners to  withdraw their land.
Landowners do not have sufficient
information regarding land rights, and cannot
conveniently enforce their rights even when
they know of them. Some leases are not
individual or in writing or are short-term.
Consequently, in many villages lease
payments have not increased as a result of
titling, **

6. Mortgage

In the Western CIS states, where there are
few land owners who are private actors and
few land transactions, mortgage of
agricultural land is very limited.

In Moldova the Law on Pledge was amended
in 1999 to make land mortgage easier. The
mechanisms of the Law on Pledge, while not
well defined, are sufficient. One amendment
provides for simultaneous conclusion of both

With assistance from USAID, Moldova has made some
progress in mortgage lending to support development of
the real estate market.' One pilot program assisted two
commercial banks in making 30 mortgage loans worth
274,000 USD to operators of small- and medium-size
farms and agribusinesses, helping borrowers to purchase
a total of 360 hectares of agricultural land. The other
pilot program assisted six rural Savings and Credit
Associations to make 31 small loans worth a total of
43,000 USD to farmers to purchase a total of 100
hectares of agricultural land, all in tracts of less than four
hectares. These pilot programs provided insight into the
problems of using land mortgages to finance the
purchase of land (commonly referred to as a “purchase
money mortgage” in America). In a modern legal
system, the land purchaser can obtain a bank loan to
purchase a parcel of land, using the purchased land as
security for the loan. Although as of 1999 the Moldovan
law allowed this process, Moldovan notaries
nevertheless refused to notarize the mortgage agreement
until the purchaserborrower was first registered as the
owner of the real estate. Thus, the seller was forced to
relinquish title prior to the bank’s release of the loan
proceeds, leaving the seller exposed. The problem with
the notarization of documents was not solved in practice
until the rural Savings and Credit Associations, with the
assistance of the pilot program, challenged the notaries
to notarize both the sale contract and the mortgage
simultaneously, as allowed by the 1999 amendments to
the Law on Pledge. Moreover, Territorial Cadastre
Offices frequently delayed the registration of mortgage
agreements without cause, further extending the period
of time the seller would have to wait for his or her
proceeds. The pilot programs were not continued, and
the purchase money mortgage procedure was not widely
adopted by Moldovan commercial banks.
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sale and purchase agreements and mortgage contracts (a procedural point that was previously
unclear), while another amendment defined more precisely a foreclosure procedure on
mortgaged land.

The mortgage law in Russia provides that land parcels enterprises, buildings, structures,
apartments, and other real estate can be mortgaged, but excludes agricultural land.*

Ukraine has no mortgage law, though proposals are being discussed.

The Belarus Civil Code of 1999 relaxed leasing and mortgage restrictions, and leaseholders can
now sublease and mortgage their use rights to land.”® According to a 1997 presidential decree,
certain banks may now accept land plots as collateral. The Belarussian Council of Ministers and
the National Bank adopted rules on the mortgaging of land plots to banks as loan security.’' This
seems to apply even to those who merely have use rights on the land. However, the mortgage of
lease rights is highly unlikely in a non-market economy.

B. Administrative Framewor k
1. Land Titling and Registration

The Western CIS countries have all started registering land with the exception of Belarus. Land
titling and registration are non-existent in Belarus, creating major barriers to the existence of
land markets.>

In Russia, the federal law "On Registration of Rights to Immovable Property and Transactions
With It” has been in place since 1998, but its implementation in rural areas has been problematic.
This is particularly true regarding land shares. Although there are 12 million land share owners
in Russia, most raion registration offices refuse to register land share transactions, in part
because relevant legislation (the Civil Code and Law on Registration) does not effectively
address the unique characteristics of common shared land on agricultural collectives. Moreover,
the cost of services for surveying (keeping in mind that a land share must be demarcated on the
ground if it is to be leased or otherwise transacted to an individual private farmer, a step not
necessary if it is “leased” to the collective enterprise) is unaffordable for most private farmers
and owners of land shares.

In Moldova, ownership of all privatized agricultural land was registered at the village level, but
the law provides that such land can be the subject of transactions only if it is also registered in
the regional registry. As of December 2000, as the result of cooperation between USAID and the
World Bank-financed “Cadastre Project,” roughly half of all privatized agricultural land was
registered in the regional registry.”

In Ukraine, articles 9, 10 and 11 of the Land Code require registration of rights to land. This

registration is carried out by the local village councils. It is commonly accepted that the
registration process is not meeting the needs of its farmers. A comprehensive law on state
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registration is needed, and has been under preparation in the Supreme Rada, Ukraine's
parliament, for some time.

2. Roles of the Public and Private Sectors

In the Western CIS countries, the relevant administrative framework is primarily in the hands of
the State. There is little motivation for the private sector to develop since there is both resistance
from entrenched state actors and very little economic motivation with little or no agricultural
land market.

In Russia, over the past five years the government has undergone numerous reorganizations and
shifts of responsibility over land policy and administration. Currently cadastre activities are the
responsibility of the Federal Cadastre Service, registration is controlled by the Ministry of
Justice, and land policy is the bailiwick the Ministry of Property Relations. In addition, the
Ministry of Agriculture undoubtedly plays its role as well.

One positive private initiative in Russia is legal aid centers in Samara and in Vladimir Oblasts
focused on private rights to agricultural land and related issues.”® The rural population does not
know and does not understand their rights to land and other assets, and many rural residents are
afraid to complain about violations because they fear they will be punished for attempt to protect
their land and other property rights. The two legal aid centers in Russia have been assisting rural
citizens to learn about and to exercise these rights.

In Belarus, the administrative framework stifles farming. The government intervenes to correct
the effects of what it sees as “inherently unstable” free market forces. Intervention takes the
form of implicit taxation on the agricultural sector, and provision of subsidies to mitigate the
effect of taxation.” Government controls, fixed price quotas and extensive trade regulations
impede reform and prevent the recovery of the agricultural sector.”®

While both private farms and farm enterprises must operate in a restrictive economic
environment in Belarus, private farms do not receive the many subsidies enjoyed by most farm
enterprises. Rather than promoting positive conditions for private farmers, the government has
tried to impose stricter administrative controls.”” According to Presidential Decree No. 193,
beginning in April 1998 private farmers were required to enter into contracts with local
authorities, agreeing to specific land use conditions, production structures, and production of
specified types and amounts of goods for allotment to the State.’®

The 1999 Land Code further controls private farmers by providing that the State can terminate
the farmer’s rights if his crop yields are lower than the yields considered “normal” for the region.
Moreover, local authorities have the right to dictate cropping patterns to land users, in effect
substituting the judgment of state bureaucrats for that of private farmers.”

In Moldova, the role of the State in administration of agricultural land has been sharply reduced.
Farmers are not required to sell production to the State or to obtain state permission when
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altering their production patterns. During 1997 — 2000 village mayors implemented a
comprehensive land titling project pursuant to procedures established jointly by the Department
of Privatization and State Property Administration (of the Ministry of Economy and Reforms),
and the National Agency for Cadastre, Land Resources and Geodesy.® The process of
decentralization of the land reform reduced interference from central bureaucracy and allowed
citizens to apply pressure to mayors who delayed action. On the other hand, the decentralized
process that empowered mayors also allowed unscrupulous mayors to abuse their authority to
reward friends with better land and punish enemies with worse land. On the whole, however, the
decentralization proved an effective strategy for accelerating and then completing privatization
of agricultural land in Moldova.

In the Western CIS, only in Moldova are there the beginnings of an active private sector in land
management institutions for agricultural land. The USAID Project to Develop Land and Real
Estate Markets provided financial and technical support to establish some 50 new private survey
firms to help implement the National Land Program, as well as four private brokerage firms to
assist buyers and sellers of real estate to complete land transactions.

The Project originally broke the state | [n Moldova, in October 1999, the Project assisted four

monopoly over land surveying by enticing
state employees to form private survey firms,
promising contracts to implement the land
privatization program. The number of firms
grew over time as the privatization program
grew. Without the participation of the private
survey firms, it is highly unlikely that much
land  privatization could have been
completed. With completion of the land
privatization program in 2000, many private
firms have found other business, including
implementation of other donor-financed
privatization as well as World Bank contracts
and services required by the new real estate
market.

There were problems associated with
privatization of surveyors as well. Since

project staff members (with prior experience in
privatizing urban land associated with Moldovan
commercial enterprises) to establish four private real
estate brokerage firms to serve enterprises interested in
privatizing land beneath their enterprises, as well as
buyers and sellers of privately owned real estate. The
brokerage firms fulfilled an important role in
evaluating the activities of private notaries and the
public regional real estate registrars. These brokers
forced notaries to charge their clients appropriate fees
for their services and to accept proper standardized
contracts. They and complained to the central
registration authorities when regional registrars
overcharged buyers and sellers of real estate or
otherwise failed to provide registration services. The
brokers also informed new landowners of their legal
rights and helped them exercise those rights during
transactions. They proved to be the only entities that
represent the best interests of their clients, the buyers
and sellers of real estate, because the client pays their
commission and is a source of referral business.

private surveyors were paid only for work performed and not a daily rate, it was in their interests
to work with local farm "leaders" rather than directly with citizens. Working with local farm
leaders gave them easy access to a lot of work. Sometimes the result was a local decision
making process that did not include adequate citizen participation. In addition, payment-by-the-
job meant that some jobs were rushed.

1. CISCountries. Transcaucasus States(Georgia, Armenia, Azer baijan)
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A. Policy and Legidative Framewor k

1 Land Ownership

In Armenia, Azerbaijan, and Georgia, private ownership of agricultural land is allowed and
agricultural land is freely transferable. In all three countries, land from the former collective and
state farms was distributed to farm members or rural citizens free of charge or for a very small
sum of money.

2. Land Privatization

In both Armenia and Azerbaijan, most of the state-owned land was distributed to rural residents,
including farm members, whereas in Georgia a portion of land was distributed to rural
households for subsistence farming and a portion remained in state ownership for lease to larger,
market-focused farms.

In Azerbaijan, the effect was a move toward ruralization, which occurred in the early 1990's as
urban residents of rural origin returned to the countryside to exercise their new land rights. The
rural population rose from 31% in 1990 to 33% in 1998. The agricultural sector provides
livelihood and food security for about 45% of Azeri households and employs one-third of the
entire population of Azerbaijan.®’ Based on information form the State Land Committee, as of
December 1, 1999 privatization of land in Azerbaijan was 96.1% complete.

In Armenia, the vast majority of agricultural land was privatized during 1991 and 1992.
Approximately 70% of all arable land in the country was transferred in ownership to family
farms while most of the remainder was leased to farmers, making state and collective farms
almost entirely obsolete.””  The process of privatization in Armenia had four main
characteristics. First, land was distributed only to village residents, superceding any claims of
restitution by citizens who previously lost land in the collectivization drive. Second, each family
with three or fewer members was granted one unit of land, those with four to six members
received two units, and those with seven or more members received three units. Units were
calculated by dividing the available village land by the number of entitlements, and calculations
were carried out separately for the different types of agricultural land. This resulted in a certain
amount of fragmentation as families received several parcels of different kinds of land. Third, a
lottery was held to determine the location of family parcels in the village. Fourth, each recipient
had to pay for the land received, but the payment was very low and mainly regarded as symbolic.
For the first three years there was a moratorium placed on land sales, but after February 1994 it
became legal to buy and sell land.*

In Georgia, as of the spring of 2001, the government had transferred approximately 60% of state-
owned arable agricultural land in ownership to rural households.**

Georgia’s land privatization had a two-fold strategy. First a portion of state-owned land was
distributed to households for subsistence farming.”> During 1992 — 1998 an agricultural “land

18



reserve fund” of 930,000 hectares of state-owned land was distributed to the ownership of rural
households. District authorities leased the remaining state-owned land to persons or legal
entities.®® The goal was to create both a subsistence sector and a market sector of larger farms.®’
Of the arable land, using 1999 estimates, 58% had been privatized, 27% was leased out by the
State, and 14% was neither leased nor privatized.®®

3. State-Owned Land Reserves

Azerbaijan has only a 5% agricultural land reserve because the country's policy was to distribute
most of the arable land to rural residents.

In Armenia, the state land reserve is quite large: estimates range from 15% to one-third of arable
land.® The reserve land, which the State currently leases to farmers, is to be sold to private
farmers in greater quantities in the future.”’ However, leasing from the State has been the main
way farmers have dealt with small parcel size. A survey carried out in early 1998 found that the
average farm size was 1.99 hectares.”' Approximately 58% of farms are between 0.5 to 2.5
hectares and the median farm size is 1.5 hectares.

The State (through the village councils) is the primary source of leased land and most leases run
from one to three years. Among farmers who lease land, 60% lease arable land, 40% lease hay
meadows, and 7% lease pastures.72 However, because there is simply not much additional arable
land to be leased from the State, the majority of land being leased is composed of hay meadows
and pastureland.” Thus far, leasing between individual parties has not yet developed, for the
most part because the state land fund is so large and land from the fund is inexpensive and
accessible.”*

In Georgia, the State still owns approximately 40% of arable land. Georgian farmers are able to
lease land from the State under a presidential decree.”” This decree established that remaining
land not scheduled for privatization may be leased to individuals for up to 49 years.”” In
addition, approximately 825,000 hectares are leased by the State to 46,000 legal entities to create
larger, “r%arket” farms. The leasehold is basically free, with only payment of the land tax
required.

In both Armenia and Georgia, state-owned agricultural land leased out to private farmers and
legal entities overhangs and suppresses the private land market. In Georgia, the state owned land
leased to legal entities, virtually free of charge, does not encourage market driven decisions
regarding farm size and structure.

4, Farm Restructuring
Armenia and Azerbaijan have dismantled former collective and state farms, and their agriculture

is now based primarily on family farms. Georgia has a dual system of household farms and
larger farms leasing land from the State.
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In Azerbaijan, a presidential decree established the State Commission on Agrarian Reform. This
commission established regional and local bodies throughout the country to assist in the reform
process.78 In total, more than 1.3 million hectares of land have been privatized to approximately
817,700 families.79 In addition, there are over 620,000 household farms, with an average size of
2.8 hectares and 4 family members. As of January 2001 the private sector produced 97% of
agricultural goods in Azerbaijan.

In Armenia, by the end of 1992, over 300,000 new farms had been created.*® In 1998 about 99%
of the total agricultural output was being produced by private farmers.®' A survey carried out in
early 1998 found that 84% of farm households consisted of one family and most of the remainder
consisted of two families, most often comprised of parents and their married children. The
average farm size found in the survey was 1.99 hectares.**

In Armenia, the Regional Councils of Peoples' Deputies had the responsibility of implementing
the Land Reform Law. Each council formed a special committee of representatives from the
agricultural community or village sector. The committee followed a series of steps in the land
disbursement process. First, they inventoried the land. Second, they determined the number of
eligible families based on their previous land status. (Foreign residents were not eligible to
receive land). Third, they calculated the land allotment per family. Fourth, they mapped and
categorized the land into different types. Finally, they distributed the land through a lottery
system.® The payment for land was set at a very low level (70% of the “net profit” for two
years, calculated on the basis of very lenient standards), and was regarded as symbolic.®*

In Georgia, farm restructuring has been somewhat more limited due to the emphasis on creating
and supporting large leasehold farms (but still 60% to individuals). There are two types of
farms: small plots in private ownership; and larger farms, which are often restructured state or
collective farms, which hold a ten-year lease on land.® Only about half of the leased land of the
larger farms is actually planted.®® Even with preferential access to inputs and credit in some
cases, larger farms are not necessarily more productive than the small farming units in Georgja."

5. Land Transactions
a. Purchaseand Sale

In Armenia, less than 1% of the respondents to a nationwide survey reported buying or selling
land.® There are no legal barriers to land transactions.”” However, purchase and sale are
constrained by the high cadastral value of land fixed by the government, which is well above
current market prices, and the need to pay a substantial tax in cash based on the cadastral value
when registering transactions.”’

In Georgia, the Law on Agricultural Land Ownership’' has been amended making it easier for
landowners to more freely sell, mortgage, and lease, and leaseholders to engage in transactions
with agricultural land, even while leasing it from the State or private citizens. This law also
contains a provision that makes it illegal for a foreign person (physical or legal) to own
agricultural land, though such individuals can lease land from the State or private persons.’
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Some earlier bureaucratic and technical impediments to private transactions in prior versions of
this law have been done away with in subsequent amendments. These impediments included: (1)
requirements that landowners obtain special permission from the State prior to selling their
privately owned property; (2) price floors that fixed the price below which private landowners
could not sell their parcels; (3) and prohibitions on the sales of agricultural land parcels smaller
than 5 hectares.”

In Georgia, at least 3,000 agricultural land sales have taken place since the beginning of 2000,
although this figure still represents less than 1% of agricultural land holdings and less than 2% of
all agricultural households.”* While the first stages of privatization seem to have led to a certain
amount of fragmentation (due to the fact that households were awarded small parcels of land
totaling, on average, 1.25 hectares, but often consisting of 3 to 5 non-contiguous plots),” this
problem seems to be diminishing as people use land transactions to consolidate their holdings.
Recent land sales have resulted in the consolidation of smaller parcels into larger, more
economically feasible farming units, and the frequency of such transactions is increasing each
month as farmers become more confident in the registration system.96

In Azerbaijan, the Law on Land Markets, which deals with a wide array of different aspects of
land markets, specifically states that legal entities and persons of Azerbaijan can participate in
the land market as owners, users, mortgage lenders and borrowers, participants of purchase-sale
transactions and other transactions like leasing.”’ The law also establishes that there will be
market prices for land rather than fixed prices.”” The Land Code prohibits foreigners from
buying land.”

98

b. Lease

In the rural areas of Azerbaijan, landowners are successfully leasing land and often receive
payment in the form of harvested crops.'® The Law on Lease of Land establishes that state,
municipal, and private land can be leased. Citizens and legal entities of Azerbaijan, and
foreigners are allowed to lease land. Leases can be for made for short or long term use, and lease
fees may be paid in cash or in kind. "’

Many Armenian landowners are leasing land from the State (through the village council) to
increase the size of their holdings. Private two-party leasing, on the other hand, is not commonly
practiced.'® A recent survey of 1500 farmers found that leasing from private individuals is
infrequent. Only 1% of the respondents reported leasing land to other users. These leases are
usually less than one year in length and typically involve the landowner only leasing out half his
private holdings. By contrast, 231 respondents (15%) had leased land from the State. Those 231
had a much larger total farm area, averaging 3.21 ha with leased land than those who did not
lease in land (1.98 ha).'®

Most lease terms are from one to three years; however, of the farmers interviewed, 15% reported
lease terms longer than 5 years.'™ Lease payments are made primarily in cash. The median rate
is approximately 8,000 dram per hectare ($16 US), which is only somewhat higher than the land
tax of 6,700 dram per hectare.'*
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In Georgia, farmers are permitted to lease land from the State or private owners. Over 1,000
private agricultural land leases have been recently registered. The bulk of these leasing
transactions have involved retired farmers leasing their land to those who may be able to better
use it.!®® However, this number is still far smaller than the estimated 46,000 leases of state
owned 131%(71. State land is much more attractive than private land because the payment is only the
land tax.

6. Mortgage

While mortgage legislation has been passed in the Trans-Caucasus states, few if any mortgage
transactions are occurring.

In Azerbaijan, a law on mortgage was passed in August 1998.'% However, credit resources are
few and the price of credit is very high. After a series of bad lending decisions, the state-owned
Agroprom Bank is being restructured, and no loans are being granted to the rural sector.'”
Agroprom is the only bank with rural branches, and no other banks serve farms and agricultural
enterprises. The World Bank is promoting initiatives to develop local financial intermediaries
such as credit cooperatives to serve rural areas.''

In Georgia, the number of agricultural parcels mortgaged totaled 121 as of March 2001.""" Most
loans were borrowed to purchase movable property such as seed, fertilizers or equipment.
Generally moveable property is used as collateral and land ownership provides additional
collateral. Presently, it still seems that many financial institutions are hesitant to make
agricultural land loans because of the small size of parcels and their relatively low value.'?

Armenia passed a mortgage law in 1995. However, in a survey of 1,500 households conducted
by the World Bank, 84% of people who borrowed money for agriculture in 1997 borrowed from
relatives and friends interest free.'"> Of loans given that required collateral (only 14% of loans in
1997), land was not a preferred form of collateral."'* High interest rates and a lack of an
adequate land registration system restrict the use of land as collateral.''®

B. Administrative Framewor k
1. Land Titling and Registration

Land titling has been a topic that both the World Bank and USAID have emphasized in the CIS.
In Azerbaijan, land titling has been fairly successful. The total number of land titles to be issued
is 790,000. As of 2000, 80% of these land titles have already been issued. The Law on Land
Cadastre establishes the legal framework for the regulation of the land cadastre, land monitoring,
and land development. The state land cadastre serves as the information center for land use,
information on characteristics of land, and economic appraisal of land. Based on this law, there
is one single centralized land cadastral documentation system that generates the state land
cadastre and legal and technical documents.''®  Through help from the World Bank, the State
Land Committee also has plans to develop and implement computerized regional cadastre and
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land registration systems. There are also expansion plans already underway to create additional
services that will include the registration of leases, rights of access and mortgages.'"’

In Georgia, the government privatized and transferred many land parcels to rural households, but
only began to register them in June 1999. Under the Civil Code and Law on Land Registration,
formal registration is a necessary requirement for establishing any type of land right.'"® Land
registration, therefore, is a crucial legal step in the process of land privatization and a significant
component in the creation of a functioning land market."” 1In spite of the importance of land
registration as a fundamental step in the creation of land markets, the Georgian government
delayed this process of registration for many years. Land management officials impeded the
registration procedure by focusing on the needs of government and local officials instead of
focusing on private transactions for individuals. Full ownership of transferred land was
drastically restricted for an extended period due to the lack of registration.

A 1999 presidential decree established a framework for the rapid and fairly efficient initial
registration of landholdings.'”® Registration costs the farmers nothing and, the technical and
bureaucratic processes were kept to a minimum.'*' In the initial stages of registration, district
chiefs who attempted to delay or corrupt the process were reprimanded or dismissed. Since
1999, nearly 1 million parcels of land have been registered and several thousand secondary land
transfers between private landowners (over 3,000 sales and 1,000 leases; see discussion above)
have taken place.'**

The registration process is fairly simple and straightforward. A farmer wishing to register his
land must submit three documents at the raion registration office: (1) the registration application
(which is only one sentence in length); (2) official proof that the State transferred agricultural
land to the applicant’s household; and (3) and an official sketch of the transferred land.

The second required document -- the official proof of land transfer -- is sometimes difficult to
obtain. When land was transferred to private owners, the Georgian government was supposed to
provide a “land receive-delivery act” to each new landowner. Unfortunately, many households
never received this document. To overcome this hurdle, the presidential decree provides that the
registry offices shall accept substitutions of the receive-delivery act. Landowners can prove land
ownership on the basis of local land tax or distribution lists if an applicant has not received a
receive-delivery act document. Furthermore, the fee that was associated with securing this
document is no longer necessary since having a receive-delivery act is no longer a mandatory
requirement.'> One other potential problem new landowners have faced was the difficulty of
obtaining official sketches of the parcel. However, the decree made it possible to register
without having an official government sketch. With some funding from USAID, private local
surveyors were hired to prepare parcel sketches now used in the registration process.'**

In Armenia, the cadastral and titling system is having great difficulty coping with the large
number of individual landowners. It is at capacity at 300,000 individual landowners.'*> Services
must be expanded and the system revamped to accommodate the increasing number of
landholders. Furthermore, the process of surveying and preparing titles has been markedly slow
and inefficient. This has been due primarily to resource constraints and a lack of experience in
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cadastral issues. In addition, there are many cases of failure to place survey marks on the
surveyed land, making property boundaries unclear. The lack of a centralized institutional
framework further hampers the process; three separate agencies presently issue temporary
certificates of ownership.

2. Rolesof the Public and Private Sectors

Many state functions have been transferred to the local level in the Trans-Caucasus CIS states.
Unfortunately, few private firms exist that provide services although several are beginning to
develop.

In Georgia, the USAID Project to Develop Land Markets in Georgia hired private surveyors to
move registration forward with some success. In addition, the Association for Protection of
Landowners' Rights (APLR), a non-governmental organization that defends farmers' rights, has
assisted with informing the rural population about the registration legislation.'”® The APLR
played a major role in working with the presidential administration to get laws passed,
monitoring the status of the reform situation, and has been active in an education campaign to
inform farmers of their rights.

In Armenia, there are several real estate companies that deal with sale and purchase of
agricultural land, leasing of agricultural land, and valuation of property. In Azerbaijan, there are
also a few private real estate agents and surveyor companies.

IV.  TheBalkan Countries of Albaniaand the Former Yugoslavia

This section focuses on the current status of agricultural land and land markets in the strife-torn
transition economies of the Balkans. The states included in this discussion are Albania, Bosnia
and Herzegovina, Croatia, Federal Republic of Yugoslavia (Serbia and Montenegro), and
Macedonia, as well as the administrative protectorate of Kosovo.

Rural land markets in these countries are not only influenced by and a product of the typical
transition issues born of the shift from a centrally-planned socialist economy to a market
economy, but also by the severe strife and political instability that have accompanied years of
ethnic tension and political change and conflict.

None of these countries has escaped the distracting ethnic turmoil and related sapping of energy
that might have otherwise been directed toward important development goals. In Macedonia,
ongoing political instability and ethnic tension have diverted scarce resources from social and
economic agendas.127 In Albania, pressure from refugee populations and the collapse of
investment schemes have made land market development slower than it otherwise might have
been.128 In Bosnia and Herzegovina, displacement, refugee, land redistribution, and
resettlement challenges abound.129 Years of economic decline and political instability have
impeded the development and growth of the rural land market in Serbia and Montenegro. 130
Ongoing war and political instability have left Croatia's economy and land market on rocky
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ground! and, even by 1999, the Croatian population was still subject to serious human rights
violations, high unemployment, and political corruption.'**

It is within this difficult context of transition economy challenges being further complicated by
the reality of war and turmoil that this section addresses the status of Balkan land markets and
what might be done to improve their viability.

A. Policy and Legidative Framewor k

1 Land Ownership

Private ownership of land is a legal reality in all of the Balkan countries reviewed. In
Macedonia, for example, the Constitution of 1991 guarantees the right to own and inherit land
(and the right to a free market)."*> In Albania, the 1991 Constitution and Law On Land establish
the right to private ownership of land.”** The Bosnia and Herzegovina Constitution’s Article Il
sets out a fundamental right to property,'* and the 1998 Law on Property Relations expressly
addresses the ways by which land is acquired. '*® Article 48 of the 1990 Croatian Constitution
broadly provides for private ownership and the right of inheritance.””” In Yugoslavia, the 1992
Constitution allows agricultural land to be privately owned, while the State retains power over
natural resources.'*® The right of private ownership in Kosovo is established by Yugoslavian
law in force in 1989 that has not been repealed by the Kosovo Special Representative of the UN
Secretary-General or been modified or replaced by regulations promulgated by the Special
Representative.> Although a Constitutional Framework for Provisional Self-Government and a
variety of land-related laws have been so promulgated, it appears that the 1992 Yugoslavian
Constitution is the vehicle establishing the basic ownership rights.'*’

Despite constitutional proclamations of broad legal rights to private ownership, policy and
legislative intentions are undermined in some cases. For example, some new Macedonian
legislation is inconsistent with the private ownership guarantee because it imposes restrictions on
sale of land, favors social enterprise, and restricts land use.'*!

Also, in Bosnia and Herzegovina, constitutionally established ownership rights have yet to be
fulfilled in many cases because of the stark realities of war and ethnic strife. During the four
years of war, over 2 million of the 4.4 million inhabitants of Bosnia and Herzegovina either
became refugees or were displaced from their homes.'” Many of these were rural families
residing on agricultural land. On the heels of the 1995 Dayton Peace Accord came Bosnia and
Herzegovina’s independence from Yugoslavia and the creation of the land ownership rights.
However, ethnic distinction and segregation have made it uncomfortable if not impossible for
some citizens to return to their old land if they now find themselves the minority in that area.
Approximately 600,000 displaced people and refugees have returned to Bosnia and Herzegovina,
but only 100,000 have returned to homes where they now find themselves an ethnic minority.'*

Similarly, in Croatia ownership rights remain unfulfilled because of wartime displacement.
Although current law does not directly sanction discriminatory land redistribution, some
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minority Serbs still residing in Croatia are unable to reclaim their pre-war land and homes.'**
Commissions have recently been established to facilitate the redistribution of land and property
to pre-war owners, but in practice these commissions do little to remove the majority Croats
from the property. Problematically, a Law on Areas of Special State Concern remains in force,
granting complete possessory rights to occupants after a period of 10 years (see below).'*

2. Land Privatization and Farm Reorganization

The status of agricultural land privatization efforts varies amongst these Balkan countries,
although their general levels of privatization'* easily exceed privatization levels in Russia,
Ukraine, and Belarus. In Yugoslavia, two million peasants were forced into collective farms in
the 1940's. However, the program was cancelled in 1952 because of low output.'*” Throughout
the postwar years, the private sector predominated in both amount of land tilled and
production.'*® In the 1980's, 82 percent of farmland was still owned by 2.6 million peasant
families, on farms of about 9 acres.'*” The social sector in agriculture included large
agroindustrial complexes or combines (agrokombinats), which also processed the food they
produced and dominated the food processing industry. The agricultural social sector also
included state farms, owned and operated directly by the State, and general agricultural
cooperatives. Most of the farms in the social sector were located in the north, in the Pannonian
Plains of Vojvodina and eastern Croatia. All government agricultural investments and subsidies
were reserved for state farms and general agricultural cooperatives.”® More recently, the
diverting realities of war and ethnic strife, along with relatively high production volumes on
state-owned farms, have worked to delay privatization of remaining agricultural land held by
state bodies.

In Macedonia, the State has been reluctant to privatize all agricultural land for fear of a reduction
in productivity, although state claims as to socially owned farm productivity levels are
questionable.”' Nevertheless, between 70 and 85 percent of Macedonian agricultural land is
privately owned and is farmed privately.”> Presuming the former percentage, about 463,000
hectares of arable land are held privately. Non-privatized land is socially owned'>* and farmed
in large agrokombinats or by smaller socially owned farms.'>* As the remainder of these socially
owned farms are decollectivized, and because agricultural land is designated by law as a public
resource, the State retains title to this agricultural land pursuant to the Law for Transformation of
Enterprises Which Manage Agricultural Land."” Non-land assets are privatized and
distributed.”® The users of the non-land assets as of the date of decollectivization typically
obtain contracts for the lease of the land. >’

A push toward privatization of the socially owned agricultural operations began in 1996 but, as
of early 1999, only 15 percent of each unit had been transferred to private operators.'”® The
average size of arable plots of socially owned land is just over 1,000 hectares. Although varying
widely in size, average private farm size is 2.5 to 2.8 hectares."’

In Bosnia and Herzegovina today, about 94 percent of the agricultural land is privately owned
and is farmed privately. Pre-1992 legislation allowed individual holdings only up to a parcel size
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of 10 hectares of flat land and up to 15 hectares of hilly land.'®® This legal limit has now been
abandoned. About 5 percent of arable land is now held by state farms.'®'

In Albania, over 94 percent of all land available for distribution had been decollectivized and
privatized and was being individually farmed by 1994.'®* Albanian farmers are generally hostile
toward collective, cooperative, or associative collaborations.'®  Albania’s land allocation
method was primarily one of per capita distribution rather than restitution. Village land
commissions were elected to distribute collective farm land in proportion to family size and
collective plot use. Small plots were distributed to assure equity among the farmers, encourage
crop diversification, and lower the risk of production failure. However, in some cases local
officials left land with the then-current users or attempted to restitute property to former
owners.'** State-owned land was initially distributed to state farm workers on a "use only" basis
in the same fashion as the collectively farmed land.'®> No ownership rights were given for this

land until 1995, when legislation transferred ownership of state agricultural land.'®

In the Federal Republic of Yugoslavia (Serbia and Montenegro), nearly 85 percent of the
agricultural land is privatized and is being farmed privately, although large parts of this remain
uncultivated or used only part time. This under-use is primarily a result of government
intervention via food price controls and market subsidization.'®’ The remaining agricultural land
is farmed by state agricultural enterprises and cooperatives. These large plots provide a
disproportionately large percentage of the total production, with the level of contribution
probably attributable to better access to inputs provided by the State. Privatization of this land
was curtailed in 1991 and has not resumed. '°*

In Croatia, by the early 1990's private farmers accounted for about 60 percent of total agricultural
land.'® By 2000, approximately 83 percent of arable agricultural land was privately owned and
in private use.'”’ Non-privatized, remaining social sector enterprise land was transferred from
social ownership to the State in 1991. For the next 6 years, the government was not legally
bound to privatize this land, and few efforts were made to do so. The war obviously contributed
to this lack of progress.'”' By 1997, the Agricultural Land Act had encouraged the lease or sale
of only 10 percent of state land. This is largely attributable to a lack of action on the part of
regional commissions that are charged with the primary part of the land leasing.'”” 1In
furtherance of this privatization process, the World Bank has called for the government to lease
state land that is subject to unresolved ownership claims, and to sell the remainder. To create the
needed legal framework, the Bank has also called for a new law on ownership and property
rights and amendments to the cadastre and land registration laws. '

3. State-Owned Land Reserves
Of the surveyed Balkan countries, only Albania has a state land reserve. This small reserve
consists of about 20,000 hectares (of a total 575,400 hectares of arable land). The State began to
lease the land to farmers in 1999. District agricultural directors that are governed by the
Ministry of Agriculture administer the land.'”

4. Land Use

27



Few agricultural land use laws were identified in the surveyed Balkan countries, and tend to
address permitted and non-permitted uses. For example, Albania’s Law on the Protection of
Fruit Trees prevents the conversion of orchards and vineyards into arable cropland unless
permission is obtained from the specified authorities.'” Such laws can fetter land transactions to
the extent that they force landowners to maintain uses that would be untenable to those wishing
to purchase or lease the land.

Not surprisingly, some land use policy and legislation has been a product of ethnic tension and
strife. For example, the 1995 Croatian Law on the Temporary Takeover and Administration of
Specified Property (LTTO) permitted the government to place abandoned land (both residential
and agricultural) under state administration, and then assign temporary use of the land to other
persons. Although this law was repealed in July 1998, the 1996 Law on Areas of Special State
Concern permitted the LTTO temporary use to be granted for up to 10 years, and then provided
for a mechanism by which the temporary users could obtain full ownership rights at the end of
the 10-year period. 7% This provision was eliminated by amendment in July 2000. However, it
is reported that requests can still be submitted for obtaining ownership after 10 years.'” In
practice, both laws were applied to the property of Croatian Serbs that fled during the war.
Repeal of LTTO stopped the issuing of decisions giving permission to occupy Croatian Serb land
to Bosnian Croat non-owners, but the issued decisions continue to stand until review under a
Program for Return. Some agricultural land was assigned to temporary users under LTTO, but
there have also been reports of agricultural land being assigned to non-owner users pursuant to
the Law on Agricultural Land, which permitted the government to grant use to non-owners of
land lying fallow for a period of 1 to 3 years. '”®

Anecdotal evidence about the Program for Return indicates that the process of re-acquiring
property will be long and difficult. Municipal commissions responsible for addressing property
return claims have been biased, discriminatory, obstructionist, and slow. Accordingly, minority
Serbs still residing in Croatia are typically unable to reclaim their pre-war land and homes, and
they remain at risk of the temporary users being able to obtain full ownership rights after 10

years.'”’

5. Land Transactions

Land transactions and land markets in the surveyed Balkan countries are frequently sporadic,
uncertain, inefficient, and risky.

In Macedonia, inheritance is the primary type of transaction, with purchase and sale also being
significant contributor to total transactions. Leases are a distant third source of transactions,
although in some regions up to 25 percent of all farmers lease in land, and about 50 percent of all
farmers polled are interested in leasing additional land. A lack of access to credit was cited by
farmers as the most frequent constraint to leasing in land. 180

The market for land is active but unstable, and has declined in recent years. Unresolved land
claims, lack of credit, uncertainty as to broader market conditions, and volatile social and
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political environments have all combined to retard the land market. Current legislation and legal
processes related to purchase and sale are complex and prompt high transaction costs.'®’

Albanian land markets have only begun to develop relatively recently because of earlier
restrictions on the sale of land. Before 1995, the sale of land was prohibited. However, informal
sales were common, which caused titling and registration problems and increased insecurity.
The sale of agricultural land did become legal in 1995, but a lack of education and lingering state
control impeded market development and landowners’ comfort with land transactions for several
years. Until 1998, the sale of agricultural land was subject to the conditions of Law no. 7983,
which required the seller to offer the land to family, neighboring land owners, ex-owners, and
inhabitants of the village before selling to anyone else. "> Law no. 8337 now streamlines the
sale process, allowing property to be sold to any Albanian citizen once a registration,
certification, and documentation process has been completed.'®® Foreign citizens still cannot
purchase land, but they may lease cropland for up to 10 years.'® Current obstacles to a viable
Albanian land market include some public uncertainty as to whether land can be properly bought
and sold, and a fear of divesting the family of land. As late as 1998, many farmers were not
aware that land sales were legal.'® This has contributed to a lack of sales, leases, and exchanges
of'land in rural areas.

Another underlying factor impeding the development of a land market in Albania is the lack of
security farmers have in their title to land. Early problems with title registration and ongoing
disputes as to rightful ownership have impacted selling and investing in land. Because Albania
chose not to recognize pre-collectivization land rights, there has been some controversy between
"newcomers" and historical owners as to who rightfully owns the land. The government made
some compensation efforts to these historical owners in 1995, but interest in recovering family
land is still prevalent.'®® Restitution commissions, pursuant to legal mandate that conflicts with
the per capita approach to land distribution, have occasionally awarded land to ex-owners when
that land had already been allotted to individuals by village land commissions.”®’ Additionally,
illegal acquisition of land through political or economic influence has been a major source of
insecurity for those not having clear title to their land. The resulting insecurity has created some
reluctance to invest in or make improvements on the land. Some observers report that
investments that have been made are seen predominantly on land that is currently titled to the
historical owner."™® Other more recent observers have noted significant investments being made
to land owned by both historical and new owners, as well as by occupants having no title to the
land upon which they reside.'®’

In Bosnia and Herzegovina, in addition to the typical constraints seen in transition economies,
there are at least four other reasons why land transactions are few and why the land market is flat
and dysfunctional. First, there was extensive destruction of property during the war. Twenty-
five percent of all buildings were damaged or destroyed, " and an estimated 10,000 hectares of
arable land is left unused because of mine infestation and damage caused by trenches and
bombardment.'”!  Second, the focus on return of property and the related application, hearing,
decision, and execution process makes it difficult to establish title to many parcels, and execution
of decisions by municipal governments has been slow.'”® Third, the current government
(rightfully) will not recognize as legal any land contracts that were made under duress during the
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war.'” Finally, many displaced property owners who would be in minority status if they were to
return to their formerly occupied or owned properties are showing no sign of wanting to return to
these places. Of an estimated 1,760,000 pre-war inhabitants who became refugees or displaced
persons, only an estimated 100,000 have returned to a pre-war home that is in a municipality
where they do not belong to a majority group.'**

In Croatia, a lack of clarity in property laws and delays in making necessary amendments to
these laws have impeded the process of developing a functional land market. Property rights
remain unclear due to delays in approving new land laws, and there are major inconsistencies
between the land registry and the cadastre.””> Continuing ethnic conflict and land disputes have
also taken precedent over governmental focus on updating agricultural land law and focusing on
farm productivity.'”°

6. Mortgage

Mortgage lending is rare in the surveyed countries. Although all of the countries have laws that
would theoretically permit mortgage lending, and no express restrictions were noted, none has
the needed support structures (reliable and searchable mortgage registration systems, for
example) or support institutions (courts prepared to conduct fair foreclosure proceedings, for
example) in place to help mortgage lending thrive.

In Macedonia, the Law of Basic Ownership Relations and the Law on Obligations address
mortgage.'”’ These laws allow and regulate the right of mortgage, but the lack of development
in the land market and lengthy procedures for foreclosure have made mortgages very rare.'®
These few mortgages have historically been recorded in the courts through intabulation books.
Unfortunately, these registers are sometimes incomplete and difficult to search conclusively.'®
In addition, no formal rural financial services exist, and rural populations distrust the existing
formal banking system. However, there is evidence of informal rural savings.**’

In Croatia, there is little if any mortgage lending. A massive program of subsidized credit
financed by the government treasury was terminated in 1992. Credit availability as of 2000 was
restricted to very small in-kind loans provided by the State Directorate for Strategic Reserves and
the Ministry of Agriculture and Forestry, which is developing an Agricultural Development Fund
(ADF) to provide interim support to farmers through subsidized credit.*"'

However, the actions of the new Croatian government and the involvement of development
banks and NGO's in facilitating new programs for agricultural development look promising
NGO's have been somewhat persuasive in their demands for the government’s adoption of the
SSAD (Strategy for Sustainable Agricultural Development). The SSAD was adopted in 1995
and intends to provide rural finance and promote regional planning for sustainable integrated
development in the agricultural sector. ** A proposed mortgage support program passed final
review by the European Bank for Reconstruction in September 2001. The Bank will extend a
DM 100 million mortgage financing facility to the largest Croatian bank (PBZ). However, the
mortgage credit funding will be directed toward housing loan activities.*”
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The Albanian Civil Code provides for mortgage lending*** and the Immovable Property

Registration System provides for registration of mortgages. One source puts the total number of
registered mortgages at about 2,700 for 1999 and at 1,900 for the first 6 months of 2000.
However, the vast bulk of these mortgages are urban apartment mortgages, and the lending
figures include credit obtained through programs financed by international donors as opposed to
private capital.’”> Moreover, Albanian bankers report that the foreclosure process is uncertain
and untested, thus borrowers must demonstrate little risk of default before loans are made.>*

B. Administrative Framewor k
1. Land Titling and Registration

The status of land titling and registration systems is varied but generally nascent and unreliable,
with the exception of Albania. Only in Albania is land registration nearing the levels of
completion, sophistication, and regularity needed to support or invigorate a viable land market.

In Macedonia, the registration approach would have local cadastre offices register land through
postdoven ligt (issued title documents) in a cadastral land registration system.”’” The system,
which was authorized by a 1986 Law on Land Survey, Cadastre and Registration of Real Estate
Rights, was to have recorded the name, size, and location of all land parcels. Progress has been
slow. Initial registration of parcels has not been completed, and subsequent transactions have not
been recorded.?*®

Bosnia and Herzegovina have had a framework in place for land titling and registration since the
1930's. This system, implemented by the Austrians, delineates ownership of land and other
property, related rights, and mortgages. Although land registers exist across Bosnia and
Herzegovina, approximately 30 percent of the registers were destroyed in World War II and
many were not replaced. Land registers are updated manually, and many transactions have not
been recorded because of political instability and a 15 percent purchase tax on real estate
(pushing land transactions into an informal market). In approximately half of the country, the
Austrians also implemented a cadastral system for recording real property rights. Under this
system, the municipality is in charge of updating land records, but the majority of the funding
comes through the State.”” 1In 1984, this system was updated through the "Law on Land
Surveying and the Real Estate Cadastre." Through this law the registration system was partially
computerized, and included some secured loans on property.”'’ However, the system was only
10 percent functional in 1999 and the lack of comprehensive registration is still an obstacle to a
functional land market.?"!

In Kosovo, any surviving titling comes from the Turkish tapi system. This system identifies the
owner and delineates the property through describing boundaries and neighbors. A survey of
Kosovar land, effectively used as cadastral documentation, was completed in 1937 and was
carried out primarily by the Kingdom of Serbia, Croatia, and Slovenia’'?. The system was
understandably piecemeal and often not used because of the population movements created by
ethnic and political conflict.*"* Albanian occupants of Kosovo generally did not make use of the
tapi system, primarily because of illiteracy and high transaction costs. Because of this lack of
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participation, ethnic Albanian land rights have been marginalized and disregarded by subsequent
political regimes.*'*

While informal land transactions are the most common, the rarely used tapi system does remain
at the core of the registration system in Kosovo.?!'* Under this system, land and immovable
property are apparently fully alienable, with support from a Certificate of Possession, which is
issued by the Communal Directorate of Geodesy. Legally, these certificates are proof only of
possessory rights, and not ownership rights. However, in practice property is seen as owned by
those with possessory documentation.?’® As these land certificates are necessary for all land
transactions, most residents know the boundaries and exact parcel of land they possess.”’” There
has been some overlap of certification, but in large part, the use of land for a certain number of
years has given uncontested ownership rights to the occupier of the land.?"™® The requirements
for obtaining an official tapi are:

First obtaining a certificate of possession;

Establishing ownership through the Commune Council;

Publicizing ownership for 1to 2 months (presumably to elicit any conflicting claims); and
Finally, the court will issue the tapi and a copy is sent to the Cadastre Office.”"”

bl NS

The recent war in Kosovo has been a contributing factor in the lack of registered titles to land.**°
The displacement of minority ethnic groups, a substantial refugee population, and the destruction
of government offices and records have made legal land documentation a rarity.*'

Croatia has a cadastral and land registration system, both of which are incomplete.”> The Law
on Geodesy and Cadastre and the Law of Land Registers govern the two systems respectively.
The land registry records both legal rights and the existence of secured loans, but both records
reveal numerous inconsistencies in land rights and ownership. Land registration is administered
primarily at a regional level and, as of 1998 was still manually recorded on paper. As of 1997,
estimated annual land transfers were 70,000 and registered mortgages numbered 15,000.

In Montenegro, the Real Estate Office drafts laws and regulations for land sales and transactions.
The Office also registers changes in real estate rights and maintains the cadastral registry.**

Albania is one of the few countries to have created a government agency to focus directly and
solely upon land and land market support. The Immovable Property Registration System (IPRS)
is an independent agency that reports directly to the Council of Ministers. However, because
IPRS is neither a ministry nor subordinate to a ministry, it has not received the needed
cooperation from existing ministries and other government agencies (which are subordinate to
existing ministries). Observers have recommended that, while IPRS’ independent status is
admirable and useful, IPRS be elevated in its institutional status. Such elevation would be hoped
to aid IPRS in presenting legislation directly to the parliament, resisting external political
pressures, and strengthening the functional status of land registration.”*

Albania’s IPRS was born of a USAID land registration project that has been active from 1994
through the present date. By November 2000, all 34 planned district registration offices were
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open and operating, and it has been estimated that 65 to 80 percent of all properties will have
undergone first registration by the end of 2002. As a vital indicator of initial success, the system
does capture most subsequent transactions.”” It is clear that a variety of supporting measures,
beyond land registration, will be needed to help create an active land market. **

2. Land Consolidation

Effective use of agricultural land in Macedonia is seen by some as hindered by a serious
fragmentation problem that stems from earlier limitations on land use and ownership, inheritance
practices, and a long history of informal land market activity. Until 1988, the maximum amount
of land a rural inhabitant could own was 10 hectares. There is currently no farm size restriction.
Average farm sizes now are 2.5 to 2.8 hectares, and these family farms are typically separated
into several non-contiguous parcels. Land scarcity and lack of security have furthered this
fragmentation,227 and land market activity has generally not resulted in consolidation.?*®

Macedonia’s 1986 Law on Land Use regulates the transfer of privately held agricultural land,
and attempts to prevent fragmentation and promote consolidation in several ways. First, a tax
(now at 3 percent of the land's market value, but at a higher level when first levied) is levied on
agricultural land transfers to discourage them. Second, the law required that a right of first
refusal be offered to the users of nearby socially owned land and then to owners of neighboring
plots.”® Tt is reported that these restrictions were frequently not followed in practice.

This law was amended in 1991 to reduce some of the restrictions on transfers. The amendment
did away with the social owner first refusal right, but did retain the first refusal right of neighbors
within the cadastral region. This part of the amendment was later deemed unconstitutional
because it inequitably favored those in the neighboring area. The 1991 amendments also
prohibited the division of land parcels by way of sale, inheritance, or gift.*

Albania's per capita land allocation methods have resulted in small plots and the fragmentation
of land, both in terms of the overall size of land allotments and the number of non-contiguous
parcels received by each family.231 Out of the 420 farming cooperatives that existed prior to
1991, approximately 1.5 million parcels have been distributed, resulting in an average plot size
of 1 hectare.”? One three-district survey showed that 57 percent of farmers have 3 to 5 parcels
of non-contiguous land, while another 17 percent have 6-10 parcels.**

Voluntary consolidation through exchange has been encouraged in Albania, though evidence
suggests it was constrained by the then-inadequate land registration system. Consolidation has
also taken the forms of farmers agreeing to plant the same crops on adjoining parcels, others
(mainly families), working together on combined land parcels, and some formation of production
groups. Regarding the latter, a number of multi-family production groups have started, and it is
reported that there have been some successes and some failures.”*

There is a heavy reliance by the government in Albania on the evolving land market to alleviate
fragmentation problems. The government hopes that consolidation will be fostered now that
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sale, lease and mortgage of immovable property has been legalized. However, education on
property rights, security of land title, and availability of credit are seen by some as key to
facilitating this process. At this point, fragmentation of Albanian agricultural land still seems to
be increasing. >

A recent appraisal for a proposed Albania Agricultural Services Project (to be funded by World
Bank credits) concluded that there is a wide-spread belief in government and among many land
holders that land consolidation would lead to the establishment of more productive farms and
higher rural incomes. Accordingly, the project’s land component will include a pilot land
consolidation initiative. In the design of this component, a choice was made to test voluntary,
market-based mechanisms to foster consolidation through swaps, land sales, or leases, and to
eschew proposals to strongly support group-farming initiatives that have little record of success
internationally and a negative connotation in the Albanian context. 2*¢

Croatia has supported efforts to increase family farm size. For example, the 1994 Law on
Agricultural Land specifies conditions and procedures for granting credit to farmers for use in
land consolidation efforts. This law also provides for the protection of agricultural land in case
of change of its use.”®” A 1994 Strategy for Sustainable Agricultural Development promoted
enlargement of family farms.”® A 1995 Strategy of Croatian Agricultural Development also
encouraged an increase in farm size.*’

3. Rolesof the Public and Private Sectors

State entities (usually national but sometimes municipal) play the primary land-related
administrative roles in all of the surveyed countries. These state agencies frequently have a
broader general mission than one of land administration or management. For example, the
Macedonian Ministry of Agriculture was historically responsible for administering the cadastral
land registration system.**” The same agency also directs administering the transfer or lease of
socially owned land to private enterprises (while retaining control and state ownership of that
land in the public interest).?*' In Croatia, the Ministry of Agriculture and Forestry is in charge of
implementing and monitoring regulations and laws relating to rural development, agriculture,
and agricultural land.***

The wars and ethnic strife in many of these countries have spawned a number of public agencies
that participate in land-related activities. For example, in Bosnia and Herzegovina, the Return
and Reconstruction Task Force (RRTF) is responsible for collecting information regarding
property ownership, processing claims for restitution, and finding temporary accommodations
for displaced persons.”* In Kosovo, the United Nations Mission has established the Housing
and Property Directorate and the Housing and Property Claims Commission. The former has
been given exclusive jurisdiction over the most controversial residential property claims, while
the latter haszheen designated to resolve property claims until the Kosovo courts are able to take
on the cases.

Despite the predominance of public sector administrative actors in the land arena, there are a few
examples of private sector entities playing important roles in the surveyed Balkan countries.
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For example, in Albania, private notaries are a required element in registration of land
transactions. These notaries review the transaction documents, including sales or lease contracts,
authenticate issued ownership documents, and approve the transaction documents package.*** In
Serbia as of 1999, the Center for Advanced Legal Studies had listed a future project as
developing a “Model Law on Public Notary Service.”** Both Albania and Croatia have national
organizations of notaries.”*’ Some observers question the need for at least some of the land-
related functions (and related transaction costs) provided by both Albanian notaries and notaries
generally.*®

Real estate brokers and agents are operating to some extent in all of the surveyed countries. The
number of agencies in a particular locale, and the breadth and sophistication of representation
and services varies significantly. For example, one guide to real estate agencies in Sarajevo lists
fifteen concerns.”* Albania’s real estate community has created the National Real Estate
Association of Albania to represent the industry, provide public education, lobby for legislative
reform, establish ethical tenets, sponsor training, and publish real estate listings.”’ A cursory
review of real estate listings on agency web sites in Bosnia and Croatia showed a relatively small
stock of available properties, and there were no agricultural parcels listed.>>' Commission rates
for one Croatian agency were 4 percent of the purchase price for brokering a sale, 6 percent of
the purchase price for brokering a purchase, one monthly rent amount brokering leases up to
three years, and two monthly rent amounts for brokering leases more than three years.*>

I'V. EU Accession Countries
A. Policy and Legidative Framewor k
1. Land Privatization

All of the EU Accession states, except Poland and Hungary, have engaged in some form of
restitution of land rights to former owners. These countries can be divided into three categories:
(1) those that re-established the ownership rights of individuals whose land had not been
expropriated, and also restituted a much smaller portion of land that had been held by the State.
(2) countries that compensated former owners, and provided or sold land to former farm
workers; and (3) countries that restituted land to former owners only.

a. Re-Established Ownership Rights

The Czech Republic, Slovakia, Poland, and Slovenia did not expropriate all agricultural land
during the communist era. Poland and Slovenia continued to operate small private farms
throughout the communist rule.

In the Czech Republic, collectivization of agriculture began in 1948. Individual land ownership
was not generally abolished, but the use rights were given to the state and cooperative farms, and
under pressure many owners simply gave their agricultural land to the State. The land cadastre
and registry also stopped registering individual ownership parcels and historic field boundaries
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were often eliminated.”® Prior to commencement of the most recent land reform, 68% of
agricultural land was in cooperatives.”* State farms were also important and held about 28% of
agricultural land.

In the Czech land reform, collective (cooperative) land did not require transfer of ownership but
rather the re-establishment of the primacy of ownership rights over users' rights.”>> For state
farm land, on the other hand, the reform was based primarily on formal legal restitution to former
owners. Former owners of land expropriated by the State were able to reclaim their land or
assets in kind, or could receive compensation. All restitution was made from state property and
governed by the Land Fund Agency.>°

The process of restitution is nearly complete. By 1998, 80% of agricultural land was in private
ownership, and more than 90% of restitution cases had been resolved. However, as discussed
below, the pattern of use remains largely collective.”®’ Still awaiting privatization by sale is
around 500,000 ha. of state-owned land, which is held in the Land Fund portfolio and presently
being rented out.”®® One unsettled issue is that of potential groups of claimants (resulting from
mass migration) who never were able to request restitution under the 1991 legislation and may
yet demand restitution.*”

Slovakia’s restitution process departed from the Czech process after 1992 when Czechoslovakia
was divided. The Slovaks claimed that the agricultural policies of the CSFR had failed to take
account of the differing conditions existing between the two republics, and in fact were designed
for the Czech Republic. Therefore, by the end of 1992 the land reform had resulted in an
average family "farm" size of less than one hectare in Slovakia.”*® Thus, as part of preparing for
the bifugglation of Czechoslovakia in 1993, Slovak policymakers prepared new agricultural
policies.

Slovakia’s restitution process recognized two classes of actors. First were the "entitled persons,"
the intended beneficiaries of restitution. They were citizens of Slovakia who resided
permanently in the country and whose land and buildings were physically (not legally)
transferred to the State or a legal entity between February 25, 1948 and January 1, 1990. Second
were the "liable persons," those people or entities (including the State and legal entities) which
possessed the land in question. To receive land through the process, an entitled person had to
assert his or her claim to the Land Office and, at the same time, to the liable person in possession
of the land in question, if identifiable. These claims had to be made before January 31, 1993.
The liable person had 60 days to respond to the "invitation" to return the land in question and
conclude a contract on return of the property. Parallel claims made to the same property by two
entitled persons were regulated by the Land Law.”®

While Slovakia's restitution process is about two-thirds complete, much land remains in the state
land fund.”® Problems affecting completion include a failure to update ownership records
during the socialist years. This has resulted in large numbers of unknown owners, the loss of
boundary information, and general confusion and slowness regarding the land registration and
restitution process.’** Also, the potential claims of evicted landholders who were ousted after the
end of the Second World War further complicate the situation.**
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Slovenia’s small, owner-operated farms and land institutions (land register and cadastre) largely
survived under Yugoslavian communism despite unfavorable regulatory and policy measures,
such as constitutional restrictions on maximum farm size.”*® While Slovenian agriculture was
never effectively collectivized, state farms did hold a small share of agricultural land.

A land restitution process was undertaken in 1991 to compensate landowners whose property
was expropriated by the Yugoslav government after World War IL**"  Under the 1991
Denationalization Law, former state land used by agriculture companies became state property
and was administered by the Fund for Agricultural Land and Forests.”®® Claims submitted under
the Denationalization Law covered only the relatively small share of state land that was for
agricultural use. However, as of April of 2000 only 40% of that land had been restituted due to
ongoing disputes and legal complications.”® For example, managers of agricultural enterprises
opposed assigning their lands to the Land Fund and refused to do so.?”® This problem remains
unresolved.

b. Compensation to Former Land Ownersand Former Farm Workers

Hungary’s post-communist land reform process was based on compensation of former owners,
rather than restitution, with landless workers on state farms and cooperatives also receiving small
land grants.*” Fifty percent of the country's land area was subject to compensation claims, and
over 2.1 million new land units were created during this process.?”

The compensation laws enacted between 1991 and 1997 provided compensation bonds to people
who had property confiscated (including land), and to people who had been discriminated against
for political and racial reasons.’”* Compensation bonds could be used to bid for the land of
production cooperatives and state farms at compulsory auctions.””> One-third of cooperative
land was purchased with compensation bonds at such auctions. One-third remained in the name
of current and retired cooperative members and their rights over the land were established.”®
One-third was redistributed to cooperative members who did not own land earlier.’”’ The
compensation process was completed by 1997, and 90% of the land was physically identified.?®
Nonetheless, physical distribution of land for collective members has lagged behind.””’ The
titling of privatized land has also been slow.

In Hungary, the new owners who acquired land for compensation bonds were often not engaged
in agriculture and did not live in rural areas. Instead of cultivating the land, they have rented it to
corporate farms and individual farmers. Many new owners do not even know exactly where
their land parcel is located because of the slow boundary marking and registration of land.”

C. Restitution
Estonia, Latvia, Lithuania, Romania, and Bulgaria restituted land to former owners. In these

countries, land had been formally expropriated from its existent owners during the
collectivization process. Most of the new owners who received land though restitution did not
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farm the land (i.e., did not work on the collectives farming the land) restituted to them. Each of
these countries faced a unique set of problems related to their restitution process.

In Estonia (as in Latvia and Lithuania) the land reform process began in 1989. It sought to re-
establish pre-World War II farming structures and restitute land to pre-1940 property owners and
their heirs. Multiple heirs in all of the countries that have chosen to restitute land have created a
serious co-owner problem, which in many cases further divided the pre-1940 farming structure.
The process was complicated due to the large number of claims filed.”*' Additionally, the rural
infrastructure became derelict during communism: new boundaries had to be drawn and roads,
electric and water services restructured, all of which dragged out the restitution process.”*
Further complicating matters, during the reform process many initial claims were withdrawn
when city dwellers realized that farming necessitated moving to the countryside, and taking up
what at the time appeared to be an unprofitable enterprise. No functioning land market would
allow land recipients to sell the land.

Because of this withdrawal of claims, the land restitution process in Estonia has returned only
about 25% of the agricultural land to individual owners, while 75% of the land has no claimants
or specified previous owners. Moreover, almost 30% of the land is uncultivated and idle.?*

Estonia is now trying to identify and dispose of land unclaimed during the restitution process in
order to bring it into productive use and allow it to be taxed. Potential buyers have applied for
52% of this land. The number of applicants is rapidly growing as farmers realize the
opportunities and the good terms that are available. However, the Agriculture Ministry prefers to
see this land leased on a long-term basis rather than sold outright, due to land speculation
concerns. Proposed lease covenants would ensure that land is put to productive use rather than
set aside for future profit through speculative re-sale. The covenants would include a clause
allowing purchase of the frechold reversion at the end of the lease period at minimal price.”*

Latvia restituted land ownership rights on the basis of the old land boundaries, restoring the
cadastral parcels to the pattern that existed on July 21, 1940. Cadastral maps and Land Book
records from 1924-1940 were used as evidence for restitution.

The transition process had two stages: (1) land use rights (not ownership) were granted to
claimants by Land Commissions; and (2) land ownership rights were restituted to former owners
or their descendants or users of the land to purchase land, paying in vouchers.”® Decisions
regarding the validity of claims to land ownership were made by local Land Commissions,”*®
only after which a claim can be registered in the Land Book.?® The first stage was completed in
1997, while the second stage started in 1993 and is intended to be completed in 2001.%*

Land was restituted exclusively to native Latvians. Non-ethnic Latvians who had been long-term

residents in the country were only granted rights to own buildings and flats. The non-native
population is very high (46%), most of whom are post-1945 Russian immigrants.289
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In Lithuania a restitution law was adopted in 1991. As of January 1999, 63% of agricultural land
remained in state ownership and only 37% had been fully privatized.””® However, over half of
the state-owned land is leased to family farmers or used as auxiliary plots.”"

In the restitution claims, former owners were given flexibility in making decisions about
farming. For example, former owners could start private farming right away, lease the land to
newly created agricultural companies, postpone actual farming for 5 years, or receive
compensation.””® As in Hungary, rural inhabitants who did not own land before World War II
were given the opportunity to purchase land from the State. Prices were fixed by the
government, depending on soil quality and location.*”?

Lithuania’s restitution process has been slowed down by efforts to be scrupulously fair to
restitution claimants. Complex rules and procedures contributed to indecision and gridlock.?*

The major problems with Lithuania’s restitution process fall into three categories. First, land that
was allocated to peasant farmers and private individuals prior to the adoption of the restitution
law is now involved in disputes between these people and restitution claimants. Second, the
legislation concerning both deadlines and categories of people eligible for restitution changed
many times throughout the process. Several different laws, and potentially several versions of
the same law, may be applicable depending on the date a restitution claim was submitted.
Finally, numerous administrative problems exist, including the use of complex Soviet-era land
valuation procedures rather than market values, and the use of Soviet-era land maps rather than
ortho-photo maps which are available for 80% of Lithuania’s territory.>”

In Romania the restitution law passed in February 1991.*° The law liquidated 3,700 collective
farms, and returned their lands to the households that had given them up during collectivization.
Up to 10 hectares of arable land and one hectare of forest land were returned to each family.”’
However, the law did not address the 30% of Romania’s agricultural land that was held in state
farms.””® The State justified this decision as necessary to ensure food security while the
collectives were dismantled.””® As of 1997 up to 50 hectares of arable land and 30 hectares of
forest land could be restituted to those who had given their land over for collective farms.**
Regarding state farms, in January 2000 Romania passed a law allowing for restitution of state
farm land for the first time, up to 50 hectares of farmland and 10 hectares of forest land per
family.”" The law states that claimants’ original plots should be returned if possible.**> When
this is not possible, financial compensation will be paid.**

While much of the collective farm land was restituted in the 1990's, little progress has been made
in disposing of the state farm land.>®* As a result, of a total land area subject to restitution of
about 9.4 million hectares,>® as of April 1999 about 7.7 million hectares had been restituted to
eligible persons. Of the 4.3 million claimants associated with that land, 3.3 million had received

their “property title”.**

An important component of restitution is the timely registration and issuance of documents

certifying private ownership. In Romania, the delays in this process were largely caused by
factual disputes over issues such as drawing of boundaries between land parcels, and do not
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appear to be primarily the fault of the legal rules. This is in contrast to the situation in Lithuania,
where the law itself was the cause of many of the disputes, having given the same land
successively to two different groups of claimants. In any event (and despite the existence of up

BULGARIA to 700,000 continuing disputes
which may be compared to the
Through recent legislative changes, the Government has attempted to universe of up to five million
inc;ease secu'riFy.of tenure by limiting: (1) the circumstances under beneficiaries), it is estimated that
whlch'land d1'v1s ion plans may be redrawn; and (2) the types of 75-80% of restitution
remedies available to new claimants or people who challenge land .. . .
division plans or land commission decisions. beneficiaries have their rights
registered and have received
Land division plans may only be amended to correct obvious factual their documents.>"’

errors and only pursuant to an order issued by the Minister of
Agriculture. By severely limiting the situations in which land

division plans may be amended, the law should provide landowners In Bulgaria, agricultural land

with a relatively high degree of security of title. was divided into two categories

for purposes of restitution. The
With respect to remedies available to new claimants or people first category, called ‘real
challenging land division plans or land commission decisions, boundary land,” consisted of

legislation limits the remedy that may be awarded, in the event of a
challenge to title to a land division parcel, to either an equal amount
of land from the municipal land reserve, or a registered compensation were not destroyed or could be
voucher, which canbe redeemed for land from the State Land Fund. recreated based on
documentation. Parcels
constituting ‘real boundary land” were generally preserved as separate legal parcels with
definable and identifiable boundaries even after expropriation by the State. The goal of the
restitution process with respect to “real boundary” parcels was to restore ownership of the actual
parcel to the heirs of the former owner.

parcels, the boundaries of which

The second category of land, called “land division land,” consisted of parcels that the State
amalgamated into large state and collective farms at the time of expropriation. In the
amalgamation process the boundaries of the individual parcels were not preserved and could not
be recreated. The goal of the restitution process with respect to “land division land” was to
distribute new parcels to those with claims to land in the general vicinity of the state and
collective farm land being divided. The parcels resulting from this process were formed based
on the number of claims that were made, along with any written evidence or oral testimony
presented as to who owned what land. Approximately 75% of the agricultural land eligible for
restitution was “land division land,” and 25% was “real boundary land.”

Currently, according to government statistics, 99.13% of the agricultural land eligible for
restitution has been restituted. These figures indicate that the restitution process has been
virtually completed in the sense that almost all the agricultural land eligible for restitution has
been included in a final land division plan. Once a land division plan has been finalized, each
landowner covered by the plan is provided with a decision by the local land commission and a
sketch of his or her parcel. According to the Government, land commission decisions and
sketches have been provided to all owners entitled to them. This means that title to land within
these land division plans is relatively secure, subject to exceptions for “real boundary” parcels.
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Bulgaria is an example of a country that had many of the problems described in this section. The
legislation related to the land restitution was changed repeatedly, causing confusion and
difficulties with enforcement. The legislators sought fairness and to this end changed the law
and re-drew boundaries causing insecure land tenure. Disputes plagued the restitution process
and for every dispute, a landowner was insecure in his land rights. Slowly, Bulgaria perfected its
legislation (see accompanying box) so that land owners now have secure title to their land.
Nonetheless, because the restitution process has been so lengthy and at times confusing, there is
a public perception that title to restituted land will never be final. The laws establishing statutes
of limitation on challenges to land division plans have been amended so many times that the
average person does not know when a plan is in fact final. Similarly, most people are unaware
that legislation has been amended to ensure that in most cases even a successful challenge to a
land division plan will not have any effect on titles held by the landowners covered by that plan.

d. No Restitution: Poland

Poland, like Yugoslavia, never collectivized the great bulk of its land during the Communist era,
so it has had majority private ownership of agricultural land throughout the period since World
War I1.°%  Seventy five percent of farmland remained in family farms during the Communist
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Both physical persons and legal entities in Poland have full rights to own both agricultural and
non-agricultural land.*'® While Poland had less work to do on privatization than many of its
neighbors, it still had to privatize the large state farms that occupied one-fifth of Poland’s arable
land (approximately 3.7 million hectares) during communism.?'' Unlike the other EU accession
countries, Poland has not provided for restitution of any land. Since the collapse of communism
in 1989, Polish land law has been reformed to further the transition of former state farm land to
private ownership, as well as to allow corporate ownership.

While Poland did not restitute land, it did begin privatizing its state land. The Agricultural
Property Agency (APA) redistributed state-owned agricultural land in the following manner:

1) 2.8 million hectares were broken up into smaller farm plots averaging 450 hectares
and leased to 6,000 new farms. The new farms employ many former state farm workers,
and function more like a miniature state farm than a private family farm;

2) 728,000 hectares were sold outright—mostly to family farmers to expand their plots;
3) 161,000 hectares were transferred free of charge;

4) 330,000 hectares have been redistributed through “management,” “perpetual
usufruct,” or “administration;” and

5) 616,000 hectares of low-grade land have yet to be privatized, but the APA indicates
that the land is not useful.’'?

Between 1992 and 2000, the APA annually sold about 100,000 hectares of the land in category 1
to the lessees, who had a right of first refusal under the Civil Code.>'* At that rate, the land
would have been fully privatized after 20-30 years. However, in 2000 this procedure was
declared unconstitutional as an infringement on the rights of local governments to own land.*"*
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e H ousehold Plots

In Estonia, the household plot farmers do not have title to their land. Household farms have an
average size of four hectares, use one-fourth to one-third of all agricultural land, and are
significant producers of potatoes, vegetables, fruit and milk.>"> For many families these plots are
the sole source of subsistence. While their average size is approximately 4 hectares, many of the
families live below the poverty line. On the other hand, these plots are highly productive,
yielding almost twice as much output per hectare as the average of family farms and enterprises.
Giving them title would contribute to increasing their productivity further, and it would
contribute to placing low-income families on a self-sustaining path of economic improvement by
endowing them with an asset of economic value.>'

2. State Owned Land Reserves

Continued state ownership of agricultural land remains an issue in several of the EU accession
countries, notably Estonia, Lithuania, Poland, Slovakia and Romania. Some countries have been
slow to privatize state land, and instead lease out that land. Many countries have formally
established "land funds," the purposes of which range from consolidation of small plots to
assisting family farm development to simply renting land to large former collective or state
farms. An ongoing concern with leasing of state-owned land is that it is often leased at very low
rent levels, thus undercutting the development of private market rents.

In Estonia, as much as 75% of the land is still owned by the State, much of it unclaimed and
unused. To identify all "free land" suitable for sale to local farmers, as well as to prepare a
comprehensive land record for all land in a municipality, a “S” contract was introduced. Such a
contract identifies those lands for which restitution has been claimed but the specific land parcels
have not yet been located/identified on the ground, or have not been occupied, or registered in
the cadastre. The free lands represent lands that were not restituted or for which compensation
was paid because the owners were not interested in restitution. In theory, the municipalities can
lease these free lands to willing farmers, but in practice the municipalities often do not know
where this land is and do not have the capacity or finances to effectively administer the land.
The land market is currently frozen for these lands, and they comprise a very high percentage of
the total land area.”'”

In Lithuania, only 36.7 percent of agricultural land has been fully privatized: 63.3 percent
remains in state ownership. However, over half of this land is leased to family farmers or used
by citizens on auxiliary plots. Thus, although some portion of the fully privatized agricultural
land is leased to agricultural companies, a clear majority of agricultural land is used on family
farms or auxiliary plots.

In Poland, long-term allocations of public land occur through the “right of perpetual usufruct”
(RPU). These long-term rights may be granted to natural or legal persons for periods of forty to
ninety-nine years, and during the last five years of the allocation, the land user has the option of
extending the RPU for an additional term of 40-99 years.’'® The only ground for denial of the
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extension is “important public interest.” A land user holding a RPU on such land is entitled to

keep all benefits derived from the land, and any buildings or other structures built on the land
belong to the RPU holder.*"

RPU's are transferable, with transfers becoming valid once they are entered into the Land and
Mortgage Register.”” Property under a RPU may only be sold to the holder of the RPU.*
Some RPU contracts may include a clause that requires the RPU holder to employ the same
number of workers as the State did for a given amount of time, and under the same conditions.**

Lease rates on APA lands are so low that they may be discouraging privatization of the land.
Since the sale price for these lands averages 26-30 times the annual lease payment, so farmers
have a disincentive to buy the land outright.323 Moreover, the property tax on agricultural land in
Poland is relatively high, approximately 9% of average annual production.?”* This creates a tax
incentive for leasing APA land rather than buying it outright; the leases include a five-year tax
forgiveness.’”

In Romania, the former state farms continue to cultivate approximately 1.8 million hectares of
agricultural land. Part of this land is already well along the process toward privatization. The
law On Land Resources, in conjunction with the 1994 law On Lease (as amended), provided that
people whose land had been taken and placed under the administration of a state farm could
choose to be designated as “locators.” If this option was chosen, they could conclude a five year
lease with the agricultural company using the land, after which the locator would be issued an
ownership document to a land parcel. These five-year leases were largely concluded in 1994 and
1995, so have begun to expire. The 1998 revisions to the law On Land Resources affirmatively
state that such leased land, as well as sharcholders in agricultural companies, are to receive
ownership of the land. This process, once completed, will result in one million hectares of
former state farm land being privatized.**®

The remaining 800,000 hectares of former state farm land that remains in state ownership consist
of lands that were state property between the world wars, crown land, land under reclamation
works, and land that no one was entitled to inherit by law. Discussions are currently underway
concerning whether or not to privatize this land. This land represents only about 5% of
Romania's agricultural land.*’

In Slovakia, the Minister of Agriculture stated that only 4% of the agricultural land is still owned
by the State. State-owned real estate is administered by the Land Fund, a legal entity. The Fund
may not use the land itself, but can rent the land for agricultural or forestry purposes, or
temporarily for other purposes. Slovakia is not interested in increasing the Fund, and the Fund
cannot buy land from other owners. The income from land management belongs to the Fund
unless otherwise stated by law. The Fund may rent, exchange, or sell land of private owners who
want to sell their land.”*® Slovakia’s small fund probably has little effect on the land market.

3. Farm Restructuring

43



Despite significant privatization efforts, agriculture is still dominated by large, collective style
farms in many EU accession countries. For such countries restitution was the focus of land
reform, and general farm break-up did not accompany the restitution process. Many of those
who received land were urban dwellers with no interest in farming, and immediately leased their
identified and restored land back to the former collectives. In other cases, such as the Czech
Republic and Slovakia, restored land rights were acknowledged as to area but not actually
specified as to location, remaining as a “share” of a common landholding utilized by the former
collective. Shareholders have entitlements to the land, but these are rarely converted into
individualized, private plots. Instead, shareholders either exchange their land entitlement for an
equity share in the company (from which they are supposed to receive dividends), or they lease
out their land shares.”® All in all, the restitution process in many countries has not resulted in
smaller, viable family farms.

a. Agriculture Dominated by Large Cooperative Farms

In Estonia, while some land has reverted to former owners or their legal heirs as small farm
plots, over 70% of state land is still being used by former state and collective farms which have
been reorganized as large agricultural companies.>*® The farm sector is marked by these large
companies leasing their land from private landowners and the State. Estonia does not allow legal
entities to own land. The companies are usually organized as share holding or limited liability
companies, or cooperatives. Despite having access to better production facilities, such as
machinery and animal herds, their productivity, number and size have been decreasing, and the
future of agricultural companies is uncertain.”' Agricultural enterprises play a greater role in
animal production (57% milk; 48% beef; 70% pork; 64% eggs) than private farms (15% milk;
11% beef; 7% pork; 3% eggs), but smaller household farms also contribute greatly to this sector
(28% milk; 41% beef, 23% pork). Livestock is the primary agricultural sub-sector in Estonia.

In addition to agricultural companies, household farms and family farms also exist. Household
farms have an average size of four hectares, use one-fourth to one-third of all agricultural land,
and are significant producers of potatoes (61%), vegetables, fruit and milk (28%).*** Estonia's
22,000 family farms®** operate on restituted land with an average size of 28.5 hectares.”** The
amount of land used by family farms has the greatest potential for growth and development.®”

In Hungary, the postreform agrarian structure is not | Hungary has four general farm structures:

signiﬁcantly different from the pre—reform structure. e large incorp()rated private]y owned
Hungary continues to have many large-scale farms, farms (land is leased);

many small holdings, and very few medium-sized | ® Cooperatives operating in a variety of
farms.>*®  Land concentration has taken place el forms on privaicly ovmed land,

. . . .. e Individual private farms (50,000 —
primarily through the lease market, since legal entities 60,000 full-time Bimily Fams grester

are prohibited from owning land.**’ Land than five hectares, and 1.2 million

concentration is sharply dualistic, as 90% of farming part-time farms);and

units (small household plots and family farms) control | ¢ Household  farms or  gardens

less than 10% of land, while the remaining 10% -- the cultivated by about 1 million people.

largest collectiv%%nd corporate farms -- control about (Taken fiom: Cseha Csaki G. Modos, et

90% of the land. al, Summary of Hungary Country Case
Study (Hungary Annex A, ACE project
P2128R)).
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In addition, Hungary’s trend has been toward supporting large farms with subsidies. While small
farms also receive some support, there is an ongoing debate about whether to do so or not. The
Ministry of Agriculture gives some subsidies to small farmers based on their size alone. The

The new farm structure in the Czech
Republic includes:

Transformed cooperatives operating
in various forms on privately owned
land leased from members (43% of
agricultural land, and average
holdings of 1,450 ha);

Privately owned large incorporated
farms operating on leased private
and state land (32% of agricultural
land, with an average size of 690
ha.); and

Individual private farms using
leased land (25% of agricultural
land; 25,000 private farmers
farming more than 3 ha; average
farm size is just over 30 ha).

Ministry’s position is that the subsidies are an attempt to
maintain people in rural areas.”

As in Hungary, the Czech Republic restitution process
resulted in a farm structure dominated by large farming
operations operating leased land.’** Pre-transition era
land tenure patterns still remain: 90% of farming units
(small household plots and family farms) control less
than 10% of the land, while the largest 10% (large
collegﬂve and corporate farms) control about 90% of the
land.

The relatively low rate of decollectivization in the Czech
Republic has resulted in limited farm profitability, as

most large-scale farms and cooperatives have not
342

effectively restructured their assets and operations.

(TAKEN FROM: CSABA Csaki, MicHer | Many of these enterprises carry large amounts of debt.*®

DEBATISSE, OSKAR HONISCH, FOOD AND
AGRICULTURE IN THE CZECH REPUBLIC
29 (World Bank Technical Paper No.
437, 1999).

In Slovakia, near the completion of privatization co-
operative farms utilize 50.2% of agricultural land,
corporate farms use 26.8%, and private farmers account
for only 13.7%.>* In Slovakia, as well as Hungary,
Estonia and Lithuania, a number of state and collective farms have been transformed into more
“commercially oriented” corporate farms.>*> The average size of a collective farm in Slovakia
before 1990 was 2,667 ha. In 1998 it was 1,509 ha. The average size of a state farm pre-1990
was 5,186 ha., and in 1998 was 3,056 ha. The average size of new corporate farms is 1,191 ha.
These farm sizes, while smaller than before, are still very large in comparison to farm sizes in
Western Europe, or to crop-farming in the U.S. or Canada. Pre-1990 individual farms in
Slovakia averaged 0.3 ha., and in 1998 averaged 7.7 ha.**®

In addition to a restitution process that did little to encourage breakup of collective-style farms in
Slovakia, agricultural subsidies have indicated a support for large farms as well. Nearly 40% of
the agricultural budget expenditures for 1998 were direct income subsidies paid per hectare of
agricultural land. The better the quality of land, the less money the farmer received. These
direct income subsidies are controversial, with questions raised as to whether they actually
increase agricultural productivity and whether they are open to abuse. The remaining 60% of the
agricultural budget goes to: direct production subsidies to improve milk quality; pay for farm
inputs and for rural infrastructure (this category consumes 90% of the remaining 60% );
payments to compensate for natural disasters ; and buying down interest rates on loans.>¥’
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In Bulgaria, farm reorganization and land restitution were intertwined processes. The same law
provides both the legal framework for the restitution process and describes the legal framework
for farm reorganization. Property shares were distributed in coupon form, which could be used
to bid for the non-land property at an auction or could be contributed to the charter capital of the
newly formed cooperative for those who chose to remain cooperative members.**

Those who left the cooperatives during the initial reorganization are farming somewhat
successfully. Those who chose to remain on the cooperative farm lease their land to the
cooperatives and are technically able to withdraw their property share if they choose to start a
private farm or otherwise leave the cooperative. However, in practical terms the property share
is virtually worthless, and it is very difficult to obtain the necessary credit for purchasing
machinery or land.**

By 1998, according to official statistics, at least 42% of all cultivable land in Bulgaria was still
being farmed by newly formed cooperatives, 6% by state farms, and 52% by private individual
farms.*® However, an official from the Ministry of Agriculture estimated that only 25% of the
land was cultivated by private farms and 75% by cooperatives.””!

The cooperative farms that devolved from the former collective farms are generally failing, often
not paying rent for the use of land, not farming much of the land that is available to them, and
not able to secure any credit. Cooperative farm members who are not the restituted owners of
the land have the most difficulty. In some cases even land granted to them as household plots
during the collective period has been taken away without payment to give back to the restituted
owner or his heirs.

b. Agriculture Dominated by Private Farms

The remaining EU countries -- Lithuania, Slovenia, Romania, Latvia and Poland -- have a large
private farm sector and a much smaller cooperative or state farm sector. In each of the countries,
the clear policy of the government has been to encourage and maintain small private farming
units.

Lithuania is a “bridge” country because, while it still has Cthiana

large amounts of state-owned land, the land is leased
primarily to private farmers. The key factors leading to the
relative smallness of the agricultural company sector have
been government policy to transfer land (through restitution
and leasing of state land) to individuals, coupled with the
prohibition in the Constitution on ownership of agricultural
land by legal entities.*>>

Slovenian agriculture is dominated by small, private farms
with an average holding of 4.8 ha. These farms use 92% of
the agricultural land and produce three-fourths of the total
agricultural output.® This flows from the fact that family
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Roughly 66% of agricultural land
is being used by family farmers or
auxiliary plot holders.
Approximately 16% of
agricultural land is used by the
1,650 agricultural companies
which are the effective successors
to the former collectives. Slightly
more than half of this 16% is
leased from the state, and the rest
is leased from private owners.
About 17% of agricultural land is
unused, with the remaining used
in miscellaneous small categories.




farms were retained as the dominant form of farming in the former Yugoslavia throughout the

communist period. The remaining land is used by former state farms which have not yet been
. . . . . . 354

privatized, but which were supposed to be privatized in 1998.

In Romania, roughly 15% of the privately-owned agricultural land has been joined together by
its owners and is farmed in large associations averaging a little over 400 hectares in size. The
remaining 85% is farmed in small and medium-sized units. When looking at the total
agricultural land base, both private and state-owned, about 60% of this base is farmed in
privately-owned small and medium-sized units. Ifstate-owned communal pastures are excluded,
the figure rises to about 68%.>> The private sector accounts for 63% of crop production and
37% of animal production.’*

In Latvia, the pre-reform farm structures were as follows: collective farms operated 54% of
agricultural land; state farms 41%; individual farms 5%. In 1998 farm structures were as
follows: collective 0%; state farms 1%; new corporate farms 4%; and 95% individual farms.>’
More than 90,000 private family farms and 130,000 subsidiary farms have emerged as a result of
land reform, and only the most sustainable privatized agricultural joint stock companies continue
to operate. Latvia’s parliament encouraged and focused on break-up of former collective farms
even before the land was privatized.

In Poland, 75% of agricultural land stayed in family farms throughout the communist period and
remained privately owned. Nonetheless, the government still has to privatize and redistribute the
large state farms that once occupied one-fifth of Poland’s arable land, approximately 3.7 million
hectares.”®

4. Land Transactions

Even though agricultural land is freely transferable in all EU accession countries, land markets
generally are under-functioning. Many of the emerging markets are still bogged down by the
slowness of the initial privatization and titling of land. Lease of agricultural land is much more
common than purchase and sale.

a. Purchaseand Sale

Of the ten EU accession countries, only Poland and Lithuania have relatively vibrant land
markets.

The agricultural land market in Poland is active and relatively free. The Agricultural Property
Agency estimates that approximately two to four percent of farmland is sold each year on the
private market—about 500,000 to 1,000,000 hectares annually.” This is within the range of
market activity for agricultural land in the Western European market economies.

In Lithuania, about 4% of all land parcels change ownership annually through market activity.**
The market for agricultural land is the most active in Lithuania, unlike in other EU accession
countries, where most market activity is for non-agricultural land.’® Agricultural parcels
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account for more than 58% of all land parcels transferred in Lithuania per year.**® However,

prices of agricultural land on the private market in Lithuania are low. They are estimated to be
around 1,500-2,000 litas per hectare ($375-500 per hectare).*®

For those countries that do not have an active land market, there are several common land market
constraints.

i. Restitution

In many cases the restitution process in incomplete. Without title to land, no purchase or sale of
land can occur. Land with outstanding or disputed claims is unmarketable as well. In the Czech
Republic, the legal infrastructure is well developed to support land markets. Nonetheless,
between 1994 and 1999, it is estimated that less than one percent of the total agricultural land
was bought and sold.** The factors impeding land market development include potential
outstanding claims of exiled Sudetenland Germans, and high transaction costs in the agricultural
land market (caused by loss of boundary data).’® A FAO report has also cited the awaited
privatization of state land and seemingly low interest in land investments for the lack of land
market activity.>%

A study of the functioning of land markets in the Central and Eastern European (CEE) countries
from 1997 data revealed that the land markets in Latvia and Slovakia were performing at 20% (in
comparison to the EU norm of 100% land market performance) based on specified indicators,
including completion of the land restitution process, completion of land titling databases, level of
annual title transfers and level of annual mortgages issued.’® The growth of the real property
market in Latvia is very slow, specifically for agricultural land.**® Data from 1999 indicated that
the Latvian agricultural land market was still “slack.”® The slow process of land registration is
one of the major reasons for the slow land market.”"

In Bulgaria, the land restitution process was completed in 2000. Prior to that time, the many
claims to land caused insecure land tenure, not only for the land owners themselves, but also for
the neighboring land owners. In addition, there was little incentive to sell land, because the land
tax was forgiven on restituted land for 5 years. At this time, while land tenure is legally secure,
landowners do not have confidence in the security of their rights because the restitution law has
changed so many times.

i Low Pricesfor Agricultural Land and Products

In Bulgaria (as in other EU accession countries) product market information is very poor.
Bulgarian farmers suffered huge losses several years ago when many farmers planted peppers
and flooded the market. In 1998, there was a significant decrease in the price of land because the
market for agricultural produce was very poor. Moreover, since land rights are perceived to be
insecure, utilizing these rights is seen as involving risk. Therefore, prices for land are discounted
to reflect that risk.*”’

48



In Hungary, land only became alienable in 1996. The demand for agricultural land is weak, thus
land prices are unrealistically low and owners withhold land from the market to wait for higher
prices before selling. The lack of realistic real estate prices complicates the pricing of mortgage
loans and mortgage bonds.>” Current land prices are multiples of the prices sold in the auctions
for compensation vouchers, but they still cannot be compared with land prices in the rest of
Western Europe, and amount to only one-tenth of those in the neighboring countries.””

Howe\g%, in 1999 it was reported that agricultural land had increased in average sale price by
500%.

Also accounting for downward pressure on land prices in private transactions, in some countries,
has been the presence of state land fund land, which is separately discussed in sub-section [B]
above.

ii. Restrictions on Foregnersand Legal Entities Owning Land

Most of the EU accession countries prohibit or limit foreign ownership of agricultural land. In
Romania, the Constitution explicitly prohibits foreigners and stateless persons from acquiring
ownership rights to land. However, the foreign investment legislation states that partly or fully
foreign owned companies with Romanian legal entity status may acquire ownership to land in
order to carry out their activities, but that the land must be disposed of if the Romanian legal
entity liquidates. Thus, a foreign legal entity is able to acquire land for its activities through a
Romanian legal entity.

In Estonia, there are limitations on the acquisition of real estate by foreign legal entities and
foreign-controlled Estonian legal entities.”” According to the law, real estate may be transferred
to foreign legal entities (for production purposes) only by consent of the local governor and, in
the case of foreign-controlled Estonian legal entities, on the condition that the branch of a foreign
legal entity is registered in Estonia.”’® Cooperatives, corporations and other private companies
may 032&;n non-land assets, but must lease their land resources from individual landowners or the
State.

In Poland, significant administrative limitations remain on the acquisition of agricultural land by
foreign physical and legal persons. Foreigners can (and do) lease farmland, but the Polish public
and government are much more reluctant to allow sales of land to foreign citizens.>” The Polish
government in 1999 applied to the European Commission for a permit to derogate from EU law
by instituting an 18-year ban on the purchase of farmland by foreign nationals.>” Poland is wary
of a land rush by citizens of Western EU nations who, it is feared, would snap up fertile Polish
farmland at prices from one-half to one-fifth the cost of such land in their home countries.**® For
example, in the former East Germany, which Poland neighbors, agricultural land averaged about
DM 7,000-9,000/hectare (about 15,000-19,000 zlotys/hectare), while land in Poland ranged from
around 3,000 to 7,000 zlotys/hectare.3 81

Foreigners must have permission from the Ministry of the Interior before they may buy more

than one hectare of agricultural land or 0.4 acres of non-agricultural land.”® These restrictions
raise the issue of compliance with the EU Charter’s “freedom of establishment” provision, as the
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need for Interior approval is prima facie discriminatory. However, Article 54(3)(e) of the
Charter states that the right of foreigners to acquire farmland must be subject to the objectives of
the agricultural policy under Article 39, which take into account the “social structure of
agriculture,” the “disparities between the various agricultural regions,” and the need to make
adjustments “by degrees.” As Poland moves toward an economic par with its Western
neighbors, the fear of a land rush by foreigners should subside, and the restrictions on foreign
ownership should be eased.®™

In Hungary, land markets have been slow to develop due in part to legal restraints on land sales
to legal persons and foreigners.”®* However, as of July of 2001, Hungary agreed during EU
Accession negotiations that foreign legal persons will be able to buy arable land, but not until
2011. However, foreign citizens will be able to purchase land only if they have been residents for
at least three years, farm for a living, pay taxes and if Hungarian farmers renounce their pre-
purchase option.*®> Hungary wants to preserve its farmland for Hungarian farmers and rid itself
of foreign farmers who illegally bought land after 1994, or have options to do so under contracts
hidden behind legal leasing or other deals.*™ Hungary also restricts private land owners to
holdings of no more than 300 hectares.

iv. Transaction Costs

The land market in Romania started to operate legally only in 1998.**” 1In practice, the most
important impediment to land transactions may be excessive notary fees.**®

Another transaction-related issue is that co-owners, neighbors, or lessees of extra-vilan
agricultural land (agricultural land not in towns) have a pre-emptive right to buy such land if it is
offered for sale. The owner of such land offered for sale must notify the local administration,
which publicizes the offer to sell for 45 days. Within this time period the pre-emptive
rightholders have the opportunity to make an offer to buy the land. The seller must accept the
offer if the price is satisfactory. If it is not, the seller may sell the land to anyone. The 1998 law
“On the Legal Circulation of Agricultural Land” clarified and narrowed the preemption rules.
While pre-emptive rights extend the time for concluding sale transactions, they are not a major
impediment to land markets in the Romanian context.**’

In Lithuania, high transaction costs are a major problem, especially for transactions involving
small amounts of land. The two principal costs are notarial fees and surveying charges.*°

In Estonia, the land market is restricted by slow land administration procedures preventing new
land owners from actually getting titles for their land.

V. Historical Association with Land
The Slovenian land market is noticeably less active than other CEE countries, such as Hungary,
Poland, Czech Republic, Slovak Republic, and Latvia, despite a desire on the part of government

leaders to achieve economies of scale by increasing farm size.”' The legal infrastructure to
support land markets is generally well developed. Slovenes’ historical association with the land
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has restrained land markets. The same families have been settled on the land for generations and
their small plots are not often offered for sale, despite being underutilized and often farmed part-
time.”” Slovenes like to be associated with the land, but are not necessarily interested in active
land use.” As a result, land leasing has been the primary method for increasing holding size.
Again, it will be recalled that land continued to be farmed individually throughout the
communist period.

b. Lease

Land leasing is easily the most prevalent type of land transaction in the EU accession countries.
The leasing environment is examined here in the context of two important factors. First, in
Estonia, Lithuania, and Poland the State continues to own much agricultural land. Its land
leasing activities thus impact the entire lease market. Second, in the Czech Republic, Hungary,
Slovakia, and Bulgaria, all countries that utilized restitution processes, new land owners are often
leasing their land back to the former collective farms. This too has market-wide impacts.

In Poland, private leasing may be undercut by the artificially low rents the APA charges for
state-owned land. The APA rates as of 1999 were less than 10% of average annual
production.” However, most APA leases do not directly compete with private leasing, as they
concern large tracts of land in the north and west where family farms are rare. However, APA
leasing of smaller plots in the south does occur, and may have a negative impact on private
leasing transactions there.*”

Both Polish nationals and foreigners have the right to lease agricultural and non-agricultural
land. Until 2000, under the Civil Code lessees with lease lengths of 3 years or more had a right
of first refusal to buy the land they leased. The land had to be sold through a competitive
bidding process, however.”® This provision was challenged in the courts, and was found
unconstitutional.

In Estonia, while many restituted land owners lease their land to the cooperative farms, most of
the leased land is still leased from the State, since the land privatization is not completed.®’
Nevertheless, leases are widely used to start or expand farms. In addition, consolidation of land
holdings has taken place through the lease market both for large and small farms.*”®

In Lithuania, the State is the dominant supplier of land to the lease market. At present, the rental
of private land makes up about 6% of the total lease market.”” State land makes up the balance,
and over half of it is leased to family farmers and individuals rather than large cooperative farms.
One problem with the State's dominant role is that its lease rates are low, and specifically much
lower than private lease rates.* These low rates may be undercutting the development of a
lease market for private land, though the intent behind the low rates is to keep land under
production.

In the Czech Republic, both corporate and collective farms use leased land almost exclusively.

Larger private farms also lease a significant amount of land, but most leases are only short to
medium term, as mandated by law.*"" Rental rates are low, typically less than 1% of the official
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value of agricultural land. In areas where land is of lesser quality these rents barely cover the
land tax.*”? These lease agreements between the undismantled cooperative farms and the actual
landowners are argued to have staved off land use fragmentation.*” However, this may not be a
viable long-term solution due to the high transaction costs for short-term leases. Moreover, these
large cooperatives are relatively unproductive.*® One might see it as a dilemma: the lessors
mostly live in urban areas and have no interest in farming themselves, and substantial state
subsidies prop up the large cooperatives, probably distorting the agricultural sector in ways that
keep more efficient and competitive lessees (and potentially buyers) of land from emerging.

In Hungary, the land lease market is well developed and is one of the primary ways farms have
consolidated holdings, with a significant proportion of land being concentrated into very large
holdings. A 1998 PHARE/ACE survey in Hungary reported that the land leasing market has
been dynamic over the past years. Among surveyed households, 16% leased land to others, and
8% leased land from others.*”> Other surveys conducted by the World Bank and Phare/ACE
have also shown that individual farms with leased land are significantly larger than farms using
only their own land.*”® The lease system is imperfect too however, and may not promote long-
term investment in farms.*”” Many of the leases are short-term. The minimum lease term is not
regulated by the law, and in 95% of cases, the lease is for less than 5 years. While short-term
leases do not encourage long-term investment, Hungary’s agriculture is still dominated by large
cooperatives, and short-term leases allow landowners the flexibility of leasing to more
productive farms or selling their land as the market improves. Long-term leases at artificially
low rentals to inefficient successors to collective farms would probably be a near-worst-case
scenario for virtually any of the countries dealt with in the present report.

In Slovakia, a strong and competitive lease market has developed.408 The biggest utilizers of this
market, however, are not individual farmers seeking to consolidate or increase their holdings, but
cooperatives, companies and farm entrepreneurs who are hunting for well-placed consolidated
holdings.* The specific factors that make the lease market in Slovakia stronger and more
competitive than in the neighboring Czech Republic (if indeed this is the case) might warrant
closer farm-level exploration.

In Bulgaria an active lease market exists, although most leases have been annual, due to
uncertain land tenure security for those whose land has not yet been restituted. Leases that are
for less than four years are called rental agreements and do not fall under the protection of the
lease law. Generally rental agreements are written and re-signed every year and are not
notarized or registered.

The Land Lease Law requires written, notarized leases to be registered with the land
commissions.*!’ A lease cannot be for less than 4 years or more than 50.*'' The maximum
amount of land that can be leased in is 600 hectares. The lease payment can be made in money
or in-kind. The lessee has a preemptive right to purchase leased land.

Private farmers generally lease land from pensioners, urban dwellers, or cooperative farms.

Although members of an agricultural cooperative and restituted owners own their own land and
can withdraw this land at any time, they typically contribute the lease right to the cooperatives.
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It is therefore the cooperatives, not individual members, who lease out land to private farmers.
By leasing from cooperatives, private farmers are able to get contiguous plots of land and able to
make one agreement rather than dozens. The leases are generally for one year (rental
agreements). It would be difficult for a cooperative to lease land for longer periods because
cooperative members can withdraw their land at any time. Private farmer lessees generally pay
higher rents to lessors than cooperative farm lessees.

Government officials and farmers alike agree that many lessors, including restituted owners, who
are renting to cooperative farms receive nothing in return.*'? Cooperatives do not pay rent when
prices are low in order to avoid losses. Other cooperatives decide at the general meeting to buy
machinery instead of paying rent to owners for their land. Of those cooperatives that are paying
rent, the rent is quite small.

Slovenia does not fall into either of these patterns (state land-fund leasing or leasing by restituted
owners), because its agriculture is dominated by small private farms. Here the market appears to
be working in that the number of households owning land has decreased, while total area farmed
has increased.*”> More specifically, farm structure is shifting to favor larger sized farms. The
number of households farming an area of land larger than 5 ha. has increased at the “expense” of
smaller farms and these changes, particularly for farms in the category of 10-20 ha., are
occurring through increased land leasing as well as through household purchase of previously
non-cultivated small plots.*'* More than 50% of houschold farms larger than 10 ha. lease in
land, except pensioners, who lease out more land than they lease in.*!

In Romania, the lease market for agricultural land is significantly developed, and both oral and
written contracts occur. Romania’s agriculture, like Slovenia’s, is dominated by small private
farms. Lessors are often urban residents or pensioners, with pensioners often holding back 0.5 to
2.0 hectares to farm for household consumption. Lease terms range from 1 to 5 years.*'® Rents
paid typically range from 10-30% of the crop, which suggests quite a vigorous and competitive
lease market. Leasing is particularly important since a high percentage of rural land owners live
in the towns, and thus do not cultivate most or all of their land personally.

The most significant lease restriction is the requirement that lessees who are natural persons must
be Romanian citizens. Additionally, lessees which are legal entities must be "of Romanian
nationality" and have a representative office in Romania.

The restriction on foreigners leasing in land is more onerous than a restriction on sale of land to
foreigners, primarily because lease arrangements do not have the definitive results of a sale, if
the lease is not of a long-term nature.

Another limiting restriction is that a lessee who is a physical person must have agricultural
education, agricultural experience, or hold a certificate issued by the Ministry of Agriculture that
testifies to the lessee's knowledge. This requirement adds a level of complexity to the lease
transaction process, since the lessor must somehow determine that the lessee meets the standard.
This requirement also manifests a lack of confidence in the workings of the market, which is
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premised upon private actors undertaking endeavors in which they believe they will be
successful.

5. Mortgage

All of the EU accession countries have quite limited land-based lending. The primary reason for
this is that the market for land is reasonably new and under-performing in most countries. In
some countries, land titles are not clear or secure. In others, land prices are very low. This
section looks more closely at the impediments to mortgage.

a. Lack of Clear Ownership Rights

The restitution process that occurred in many of the EU accession countries placed title to
agricultural land in a state of limbo for long periods of time. Without clear and defensible title,
the land market could not develop and the mortgage of agricultural land was impossible. While
in many countries this situation has changed in the last few years, bank perception that titles are
insecure continues.

One example is Bulgaria, where the restitution process was chaotic and ever changing. Even
after the restitution was completed, banks continued to hold the perception that until all land
disputes are finally resolved, restitution will not be complete, and it will not be safe to use land
as collateral. Even when the Supreme Court issued a decision that the land commission
decisions and notarized titles have equal legal value, banks continued to state that the main
obstacle to usin{% agricultural land as collateral was that only 24% of restituted owners had
notarized titles.*

b. I ncomplete, Conflicting, or Unreliable Mortgage Legislation and
I nfrastructure

Several EU accession countries do not have separate mortgage laws, but instead have mortgage
rules within the Civil Code, Code of Civil Procedure, the Commercial Code, and Laws on
Contracts. As these separate laws are amended to meet the needs of a market economy, the
foreclosure rules and priorities are often conflicting.

In the Czech Republic, mortgages were traditionally governed by the Czech Civil Code, as well
as other laws and regulations set forth for establishing a mortgage and registering it in the
cadastre.”® The 1991 Commercial Code also dealt with securing liens, mortgages, and
encumbrances. Some of these provisions created controversy with regard to whether public sales
or other forms of foreclosure were possible under the Commercial Code. As a result, on January
1, 2001, changes to the Czech Civil Code regarding mortgage liens took effect and the section of
the law that deals with mortgages has been entirely rewritten. "

These changes reflect how the Czech Republic chose to balance the interests of the creditors and
debtors:**
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e More precise definition of what property or rights can be encumbered;

e Tax liens go into effect only after the owner’s appeal rights are exhausted — correcting
previous problem where banks unwittingly placed a mortgage lien on property that
already had a lien for unpaid taxes, unknown to the landowners;

e Inabankruptcy proceeding, taxes and costs of bankruptcy are given special priority;

e Certain arrangements between mortgagor and mortgagee are now null and void (for
example a foreclosure in a different manner than that provided by law is null and void);

e If secured debt is not paid, the lien creditor may foreclose the lien by sale of collateral
under court supervision, or in a public auction; and

e The amended law also grants the lien debtor the ability to contest foreclosure within one
month of auction or sale of collateral.

Mortgage law and practice in Poland suffers from several weaknesses. First, foreclosure
procedures cannot be worked out contractually, but must go through the slow and expensive
court process.*”! Second, on the practical front many farmers disapprove of bank foreclosures
and refuse to buy their neighbors’ land at foreclosure auctions.** A third problem is the extreme
delays in registration of mortgages. In order to be considered valid under the Civil Code, a
mortgage must be recorded in the land register (ksiega wieczysta).*” This process can take
between 6 weeks and 6 months.*** During the interim, of course, the borrower cannot access the
loan money and the bank has no registered rights on the land. To deal with this problem,
independent insurance companies have begun to guaranty the bank’s security interest between
notarization and registration, for a fee of about one percent of the loan amount.**’

In 1997 the Polish Parliament sought to improve the mortgage system by passing a law “On
Letters of Hypothecation and Mortgage Banks.”*** The new law moved the order of priority for
mortgages from sixth behind other creditors to third, behind only foreclosure costs and alimony
claims.**’ It also, less positively, limited the mortgage loan to 60% of the value of the mortgaged
real estate.*”® This limitation applies only to mortgage banks, however -- regular commercial
banks can lend up to 80%.

In Romania, certain technical amendments to the mortgage law might help, for example,
lengthening the maximum period of time for bank ownership of land. The 1999 limit was one
year with a possible one year extension.*” Countries transitioning to market economies
sometimes prevent banks from owning agricultural land, especially as a result of a foreclosure,
for fear that banks will become large landowners and engage in land speculation. Rules such as
these are often too restrictive and have the effect of discouraging mortgage lending. In Romania,
the 1998 Banking Law forbids bank ownership of land, except for bank offices and for land
"acquired as a result of the execution of the bank's claims," i.e. foreclosure, in which case the
land must be disposed of within one year absent exceptional circumstances. Given the weak land
market, perhaps an extension for banks would be beneficial.

In Bulgaria, the Contracts and Obligations Act provides that registration of a mortgage is
effective for only 10 years. A registration may be renewed, but if it is renewed after the 10-year
term expires, it loses its priority to any encumbrances registered in the meantime. The 10-year
limit stems from the fact that Bulgaria's mortgage registration system is not parcel-based;
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mortgages are registered in chronological order in mortgage registration books. Because these
books are not indexed according to parcel number, it is necessary to search all the books to
determine whether a mortgage exists with respect to a certain property. The 10-year limit was an
attempt to limit the time period for which a search was necessary. Once the new parcel-based
registration system is implemented (see discussion at IV.B.1) there will no longer be a rationale
for the 10-year limit, and the law should be changed so that registration is effective until a
mortgage is terminated. This 10-year limit makes it difficult for banks to make long-term loans
based on mortgage.*”’

Another common complaint of creditors in Bulgaria is that prices paid at public sales rarely
reach the true market value of the property. One of the main reasons given for low sales prices is
that sales are not adequately advertised. Sale notices are typically posted outside the office of
the execution judge and on the property itself, but the law does not require broader publication in

newspapers. **!

C. Weak Land Values, and Bank Attitudes Toward Agricultural Land

Mortgage lending in Hungary may have been slowed by bank attitudes.*”> Hungarian banks
were initially reluctant to lend against land and overwhelmingly preferred houses and personal
possessions as collateral. During the transition period, banks required very high levels of
collateral and banks also would not accept land as collateral if its size was unsuitable and not
considered economically viable.***

Moreover, in Hungary 80% of land is leased.** The lessee may not encumber the land with a
lien, so mortgage credit to farmers is restricted to the 20% of land that is owned by the operator.
However, even if mortgage of the right to lease land was possible, the common short lease terms
of 3-5 years increase the difficulties for developing a mortgage credit system based on lease.*”
Also, in many cases, one lessee operates on the land of several owners. Pledging the land related
to less than one economic unit causes problems, especially if the parcels provided as collateral by
the owners do not form one closed unit in territory and the land value does not represent
sufficient security for the creditor. The value of such collateral to a bank is highly
questionable. **°

437
d.

In Lithuania, access to credit for the agricultural sector has been very limited and complicate
438

The Agriculture Bank, a state-owned bank, has remained the primary source for rural credit.
High transaction costs associated with lack of information and experience, as well as the absence
of sufficient and reliable land titles, are significant reasons for bank reluctance to provide rural
financing, especially for long term investments.**’

d. I nability of Legal Entities (Banks) to Own Land
In Estonia, Lithuania, and Hungary mortgage lending is at an early state of development and is
severely constrained by the restriction on land ownership by legal entities, since banks are less

willing to take land as collateral if they cannot take ownership of the land in foreclosure
proceedings if there is an inadequate bid, or no bid.*** At a minimum, this would probably lead
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banks only to lend on the security of agricultural land which is clearly marketable and has value
well in excess of the loan amount, so that sale to a third party at an acceptable price at a
foreclosure auction would be virtually assured.

e Under-Capitalized Banking Sector

In Slovenia credit services have been slow to develop, while land prices %Proach the highest
levels in Europe and are high compared to the land profitability prospects.” Land markets in
Slovenia have been hampered by the lack of a mortgage banking infrastructure. The central
problem is the inability of the financial sector to engage in true, long term secured lending
because the sector is under-capitalized and cannot afford to have money lent out for extended
periods of time. **

In Slovenia, there are no laws, statutes or regulations that specifically deal with mortgage
banking services or protecting consumers.*® There is legislation defining mortgage loans and
legislation regarding bonds, but these two features are not linked by legislation regarding
mortgage banking. *** Thus, banks are not in a position to assure long term sources for financing
their mortgage credits through bundling mortgage loans and refinancing on a secondary market.
Banks use mortga%e as collateral for the corporate sector, and some individuals receive mortgage
loans for housing.** However, these loans generally mature within 10 years or less, and loans
with maturity over 20 years do not exist. **

In Bulgaria, the banking sector crashed in 1996. Following this crash, the lending environment
has been difficult, and banks have required high-value collateral. Currently, banks have
relatively high liquidity because they have worked to reduce losses by keeping assets in liquid
investments rather than loans. Loans have been restricted, in part, in order to make banks as
appealing as possible to potential private investors.*’

f. Limited Reach of Guarantee Funds

While many of the EU accession countries have mortgage guarantee funds, mortgages and
credits to the private sector continue to lag, and usually only one lending institution deals with
such guarantee funds. Guarantee programs encourage at least limited mortgage financing, but
are often criticized for functioning like income subsidies and simply sustaining inefficient farm
structures and distorting the agricultural credit market. Where guarantees do exist, there need to
be appropriate limits and risk sharing, as well as focus on who will receive these guarantees.

In Hungary, the Land Credit Bank Company is the only bank dealing with land mortgage credits
in the country.**® At the end of 1998, 51% of arable land constituting 16% of the total credit
guarantee value was found in its portfolio. FEighty three percent of its agents who offered the
collateral were private persons.**

In Latvia, a 1998 assessment of rural finance found that the private banking system was
operational and was serving farms and agro-food businesses.*® Government credit programs
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had been established to deal with the “high risk” agricultural sector, including the State Land and
Mortgage Bank.®'

Despite some development in this arena, the involvement of commercial banks in providing farm
credits is still limited and so is the assistance offered by credit programs, which have reached
only a few better-off farmers.**> There is, therefore, still a shortage of both short-term and long-

term 405r3edit for agricultural producers in Latvia. Long-term interest rates fluctuate between 25-
40%.

In Slovakia, no bank has a license for long-term mortgages of more than five years. The only
options are loans of three to five years with interest rates of 19-20%.** The State Support Fund
had been offering soft loans for land purchase, but only a few had been taken out as of 1997.%%

In Romania, in 1994 the Guarantee Fund for Rural Credit was established with the assistance of
a ECU 9 million contribution from the European Union under the PHARE program.*® The
shareholders are four commercial banks: Agricultural Bank; Romanian Commercial Bank;
Romanian Bank for Development; and Bankcoop. The fund provides guarantees only for loans
provided by these banks and are only for medium and long-term loans to the private sector.*’
The fund guarantees up to 60% of the loan value plus interest.*®

Despite these programs, the state agricultural sector is still the main recipient of credit. The
Agricultural Bank lent 85% of its short-term credit and 73% of its medium and long-term credit
to the state sector.”” Many of these agricultural loans, provided under government mandated
programs, are not performing. This is especially true with the passing of a law in 1996 which
provides defaulting borrowers with unrestricted access to fresh loans and for rescheduling of bad
debts in 1997 and 1998.“° Hence, to the extent that the government does not honor its
guarantees with respect to these non-performing loans, the recognition of these losses is just
being delayed to a future budgetary period.*"

B. Administrative Framewor k

Government land administrative programs in the EU accession countries generally consist of
land registration, land appraisal and tax administration, land use planning, and in some cases
consolidation programs.

1. Land Regstration

A great deal of focus has been placed on registration in EU accession countries by donors. For
this reason, in many if not most countries the registration system is in place and functioning
reasonably well. There are several key registration issues that have been handled better by some

countries than others. A discussion of these issues follow.

a. Lack of a Unified Registration System
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The Czech Republic has a relatively solid system of land registration, titling and cadastral
registration. In 1992, a new cadastre law was adopted and the land cadastre and land registry
were united into a single instrument.*” Some of the goals of the 1992-1993 cadastral reform
were to facilitate land transactions, define boundaries, create the ability to use the registry as a
tax tool and provide easy access of information to the public.*®® Modernization of the cadastral
system, including digitization of owner’s folios and maps, has also been undertaken in
partnership with international development agencies under the rubric “The Conception of
Digitization of the Cadastre,” a project being funded through 2006.

In Hungary in 1972 the land registration and cadastral system were changed into a single land
registration system, which consists of titles and boundary descriptions. Since 1991, the system
has been under the authority of a Department within the Ministry of Agriculture, and is
administered through a national network of Land Offices.

By contrast, Estonia’s land administration system is bifurcated into a land (legal) register and a
cadastral register. Land registration is based on the German legal system, and all real properties
are to be re§1stered with basic data on ownership and other rights in land, including

mortgages.”" Cadastral registration has been significantly reformed by the Law on Land
Cadastre.” For each parcel a cadastral map, cadastral 1ndex map of restrictions, map of land
use, map of land quality, and land valuation are made.*® Land Valuat10n 1s regulated by the
National Land Board, but is actually conducted by licensed land valuers.*’ All land valuation
assessments are public.*® International support has been vital for the reorganization of the land
administration system, including a PHARE loan project, as well as other international assistance
from the FAO and World Bank. ™

Slovenia also has a bifurcated system, which has been in place for several centuries. Both the
Land Register and the Cadastre Register are in need of modernization in order to support the free
functioning of land markets. Currently, the Land Register records the relationships between
people, objects, and rights, while the completely separate Land Cadastre records physical
boundaries and land usage and forms the basis for property descriptions and tax assessments.*"

This bifurcated system is baswally working, but has some inefficiencies and problems For
example, the Land Register is totally manual,*’' problems exist with titling in areas still
undergoing land reform,*’” the cadastre component suffers from more severe accuracy problems
than the Land Register, and there is inadequate sharing of information between the registers.*”
In addition, land cadastre problems are exacerbated by the lack of institutional responsibility for
land valuation. Valuation commissions were established in response to a specific government
act, yet there is no authority for the update, maintenance or renewal of any valuation data. 474

In Lithuania, the 1996 Law on the Real Property Register is basically adequate. Registration is
carried out by the "State Land Cadastre and Register." However, there is one emerging problem
in that there is now a separate Mortgage Registry, maintained in the courts by the Ministry of
Justice. In addition, there is discussion as to whether the registration process will be further
fragmeri‘%?d by turning over registration of other encumbrances or servitudes to the Ministry of
Justice.
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In Bulgaria, the law On Cadastre and Property Registration was adopted in April 2000. The law
created a new agency to implement the cadastral aspects of the law. The new Cadastral Agency
took over the existing regional cadastral offices, which had few staff (only sixty-six), few and
poor quality premises, and very little facilities or equipment.*’® Registration of legal rights to
land is handled by the entry judges under the Ministry of Justice. Transactions of rights to
immovable property must be notarized.*’”” Although the notaries are private, the fee schedule is
set by law.

In addition, decisions of the land commissions (equivalent of notarized title if accompanied by a
map) are registered with the commissions, and the commissions also keeps a file of
encumbrances on each parcel of land. In many regions, there is little communication between
the entry judges and the land commissions.

Romania, due to its history of being divided between the Austro-Hungarian and Ottoman
empires, has two different registration systems currently in use.*’® These are the "land book"
system and the "inscription-transcription” system. The 1996 law On Cadastre and Real Estate
Publicity, the primary legal act dealing with land registration, contemplates use of the land book
system throughout Romania, and outlines the procedure for switching over from the inscription-
transcription system. Rights under the latter system, however, are protected under this law until
each particular jurisdiction is ready to make the change. (There will be 170 land book offices,
under each of the 170 local court offices.)

A potential problem is that the land book offices have little capacity to gather information; they
rely on the local units of the National Office of Cadastre, Geodesy, and Cartography for all
information upon which registration decisions are made.*’” Unless these cadastre units are
exceptionally responsive to requests from the land book offices, the land book offices may not be
able to carry out registration activities in a timely manner. Unfortunately, these local cadastre
units are required to accomplish a myriad of cadastre-related activities, and thus it is possible that
their most important task, supplying information to protect legal rights, will not receive the
needed attention and resources.

In Latvia, according to the existing laws all properties must be registered in the Cadastral
Register, but it is not mandatory to register them in the juridical registry. Ownership rights to
land occur upon the decision on privatization or restitution of ownership, but the owner has not
right to perform transactions if the property is not registered in the Land Book (juridical
registry).480 Whereas registration in the cadastre has been virtually complete for several years,
only 45% of land has been registered in the Juridical Registry.*®!

b. Land Taxes and Registration
Estonia’s land tax has played a detrimental role in completing cadastral registration. Presently, if
an owner arranges for a survey and registers ownership, he must pay those fees and must also

commence paying land tax. However, if the owner does not register ownership in the cadastre,
the State pays the land tax, a significant incentive not to register land. The World Bank has
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recommended that all land owners (registered and non-registered) pay the tax, but municipalities
have resisted. As a compromise, Estonia plans to establish a deadline by which cadastral
registration must take place. After this deadline, unregistered land will be considered state land
and can be sold or leased to people who want to make use of it.*** Estonia is one of only a few
countries where real estate taxes are applied solely to land, and buildings and other
improvements to land are not taxed.**

In Slovakia, the transfer tax on a transaction is from 4-20% of the price or valuation of the
property, discouraging registration of land transactions.**

C. Slowness of New Registration Systems

Hungary’s land registration system is fundamentally sound. However, it has faced challenges
during computerization and digital modernization of the system and due to the vast increase in
the number of new parcels through the Land Compensation program. The average lag time
between possession of land and issuance of titles was about 18 months at one point.**

In Poland the registration system is fundamentally sound, but extremely slow.”®® This has
probably contributed to an estimated 30-40% of land in Poland being unregistered, though
unregistered rights remain valid. At this point, registration is “sporadic”; when a transaction
involving unregistered land begins, the notary must apply to open a registration volume on the
plot. Even this sporadic registration is slow and subject to much complaint. Delays range from a
few months in the countryside to as much as two years in Warsaw. A judge must make the
entries, the land and mortgage registers are kept by approximately 300 different district courts,
and the system is seriously under-funded and understaffed. Legal registration of previously
unregistered land involves examination of notarial documents, documents held by the rights-
claimant, and materials kept in the separate offices of the land and building register. Registration
in Poland is not prohibitively expensive, but the fees do not go back into the registry system.

d. Lack of a Clear Statement as to the Legal Effect of Registration

In Romania, the land book system is, in theory, supposed to provide conclusive evidence of
ownership and other registered rights. However, the description of the land book in the law
raises the possibility that the rights inscribed in the land book can be annulled in the future by
court judgment. In addition, some rights, such as successions and rights obtained through court
judgment, are enforceable even if not inscribed in the land book. These exceptions make it
difficult for third parties to rely on the land book, since inscripted rights can be overturned, or
non-inscripted rights may be enforceable.**’

2. Consolidation
Restitution of agricultural land has created small land plots and spatially dispersed land in many
countries. These countries have struggled with how to encourage land consolidation without

over-interfering with the market. State involvement is often not welcomed because countries in
transition are moving away from State involvement in agricultural land. At the same time, very
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small or dispersed land holdings can make it difficult to reach a level of livelihood seen in
Western Europe. Below is a description of how several countries have dealt with their desire for
land consolidation.

In the Czech Republic, the Land Consolidation Act determines administration of land
consolidation and creation and function of Land Offices. The law determines in details the
object, forms, participants and procedures of land consolidation. There are two forms of land
consolidation described by the law (both voluntary depending on the consent of the landowners):
simple land consolidation (to create compact land units in shorter time); and complex land
consolidation. While simple consolidation involves marking boundaries of several original lots,
complex land consolidation usually involves whole cadastral units and must respect the
requirements of production and environmental and landscape formations. The costs of the land
consolidation are paid by the State. ***

The Slovenian Agricultural Land Act (October 1996) regulates use, protection, sale and lease of
land. The Act supports the goal of increasing farm size by granting preferences to tenants,
neighbors and the Land Fund in farm sales.*"’

The Land Fund acts as a market trader and promotes land consolidation through sale and lease. ™’
The Land Fund, which is made up of state land not yet restituted, leases 22,000 hectares to small
private farmers and 50 large enterprises. Where small units are held by the land fund, and the
land ownership pattern is complex, the small units will stay in the hands of the State unless a
buyer comes forward. Where the restitution process results in the fragmentation of a larger land
unit, then the Land Fund will purchase the small piece from the new owner if the new owner
desires. The Fund will then add the land to its own stock, thus preserving a larger continuous
unit. The Land Fund also buys odd shaped parcels, parcels difficult to access, and will even buy
land adjacent to an existing farm, at the request of the farmer, and then lease the land to him or
her. However, at the present time, the amount of land sold to the Land Fund is very small.*"

Furthermore, while restrictions on the maximum size of private landholdings were abolished in
1991, current agricultural land units over 5 hectares must be conveyed as a whole unit and
cannot be subdivided.** Some have argued that the existing land tax system does not support
land sales, and that low land taxes have encouraged land ownership to the detriment of land
sales.”” It may be questioned, however, whether land taxation is either an appropriate or an
effective instrument to encourage land sales. Land taxes that would be at a high enough level to
have an impact on land sales have rarely, if ever, been seen in global practice. It is possible that
such taxes if actually levied, would cause widespread economic harm to farmers and rural
communities, and might actually bring about a series of undesirable impacts, such as distress
sales at low prices, sales to non-farmers who have the financial resources to hold the land for
speculative purposes only, and loss of prime agricultural land to non-agricultural uses that might
be more profitable but in many ways less desirable.

The World Bank has recommended that Slovenia: (1) use land taxation to encourage land

consolidation; (2) restructure the state land agency to actively support land consolidation by
buying, holding and reselling land to improve farm structure; (3) complete a land register as soon
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as possible; (4) support long term leases; (5) introduce a retirement scheme; and (6) support
transfer of land from less competitive to prosperous farms.*” At least several of these points,
however, (some of the possible applications of (1), (4), and (6)), might involve measures of
market interference that could end by doing more harm than good.

The Hungarian and German Ministries of Agriculture have also initiated a cooperative project,
the joint German-Hungarian Land Reorganization Consolidation Project (TAMA), to improve
agricultural productivity by improving the accessibility, size and configuration of fields.*” The
project will support legal regulations and technical aspects of land reorganization and
consolidation. The project also features a land-exchange service for landowners.”® Hungary
also suspends the transfer tax when voluntary consolidation occurs.*’

In order to address some of the problems created by Hungary’s land reform process, legislation
to hasten consolidation has been proposed for the last several years, but has not yet passed.
These include:

e The Act on Land Consolidation, which foresees the introduction of a system for rearranging
non-viable farm holdings.

e A draft amendment to the Land Law creating a National Land Fund and eliminating the
illegal acquisition of land by foreign private people and legal entities.”® The Land Fund
would allow state intervention into land and leasehold market by economic means, with the
intention of decreasing the shortage of farmlands by buying up parcels of non-agricultural
owners at real market prices.*”” A continuous land accumulation by the Fund would serve
the requirements of land consolidation, allocate land to young proficient farmers on
privileged terms, and assist in establishing projects for specialized production.’®

Latvia, along with Slovakia and the Czech Republic have instituted a land improvement and
reparcelling effort, backed by the EU, scheduled for 2002-2006.°"" The EU has identified the
following primary challenges: the high number of co-owner shares; the incomplete land register;
and the physical inaccessibility of some plots.™ Eligible investments will include: the
preparation of necessary documentation; preparation and implementation of land use projects
(such 52(1)% marking out the division plan, surveys and earthworks); and the building of access
roads.

In Romania, the farmers themselves have dealt with land fragmentation. The average plot size is
two to three hectares, sometimes divided into 3 to 5 plots.504 Fifty percent of the land is owned
by people outside of the agricultural sector.”® Many plots are not being cultivated at all.”
Litigation concerning parcel location and soil quality has arisen.®’ After the difficulty of
attempting to individually farm fragmented plots, it appears that a significant number of farmers
are opting for some kind of larger association.’®® The formation of family associations to some
degree has helped overcome the fragmentation problem.”” However, these association
agreements have, in effect, reintroduced some of the difficulties of cooperative ownership and
have resulted in a weakened sense of security in ownership that has translated into restricted
investments in the land.’'® Leasing agreements have been suggested as an alternative to these
association relations that would likely foster a stronger sense of security and thus more
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> The active but informal leasing market has resulted in some consolidation of

512

investment.
farms with highly fragmented land ownership.

3. Land Use Planning

Many of the EU accession countries have a policy of government involvement in conversion of
agricultural land to non-agricultural use. Conversion often falls outside of the ordinary land use
planning process, and requires extra steps and expenses.

Land use planning in Poland falls under the 1994 law On Spatial Development. Under the law,
if the spatial development plan zones a particular plot as agricultural, and that use has been
approved by the village-level administrative body (gmina), then the land must be rezoned before
it may be put to a non-agricultural use.’’* The change in zoning requires a many-step process
that can take as much or little time as the local gmina desires.”'* The law also provides that
when the beneficiary of such a zoning change then sells the affected land, the gmina can impose
a fee of up to 30% of the increase in the value of the land resulting from the change in zoning.”"
Where a change in zoning decreases the value of land, the government must compensate the
owner for the diminution.*'®

In Lithuania, certain legal issues arise when a landowner wants to change the use of his or her
parcel from agriculture use to non-agricultural use. If a town-planning document designates land
as available for non-agricultural purposes, then the conversion can be simply made. Otherwise,
change in the town plan must be obtained under a rather complicated procedure. In addition, a
special compensation must be paid based on a multiple of the difference in profitability between
the land as used for agriculture, and the land as used for non-agricultural purposes (i.e., a number
of years of expected profit for the change must be surrendered up-front). Such conversions of
land are rare, especially since land usually can be found which is already properly designated.’'’

In Romania, the law On Land Resources requires holders of agricultural land to cultivate the
land, to protect the land, and not to actively degrade the land. Moreover, to convert agricultural
land to non-agricultural uses, the law requires that such conversion be approved by the Ministry
of Agriculture and Food. Locally developed land use plans also play a role. In addition, the law
imposes a heavy tax on land that is converted. The tax, ranges from two times to four times the
sale price depending on soil quality.”"®

4. Cohesive Land Policy and Adminigration

In the EU accession countries land policy is often not consistent and administration of land
policy is frequently fragmented at the national and local level.

In Estonia, land reform has necessitated a major overhaul of the land administration system
created during the Soviet period.”" While some elements of the land administration system have
been privatized (land valuation and surveying), for the most part the system remains
governmental. Several different government authorities are responsible for land administration,
including the Ministries of Environment, Interior, and Justice. The most important government
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agency is the National Land Board (under the Ministry of Environment), which operates the land
cadastre and the local cadastre offices.”™ The National Land Board also organizes cartographzy
and geodesic activities, as well as land management decisions and international support.”
However, local governments undertake activities such as land restitution and privatization are.””

In Slovenia, lack of a cohesive land policy infrastructure has thwarted land markets. Land
administration is decentralized and all decisions are initially undertaken locally.”* Furthermore,
there is no central body overseeing land policy;”** currently there are at least nine different
institutional entities responsible for land policy and administration.’””  Despite these
shortcomings, the need for efficient land policy has been acknowledged and the technical
infrastructure is in the process of being upgraded.

Latvia also appears to have limited planning or coordination of land policy.”?’ Instead, many
institutions are responsible for various aspects of reform without a centralized or coherent plan or
agency to coordinate these activities.”**

5. Private Sector Development

Private land market services are beginning to develop in the EU accession countries. Some real
estate agencies exist, as well as surveyors, and land valuators. Often these services grow out of
the urban land markets, and urban land makes up most of the business of private companies.

In Slovakia and Bulgaria valuation and financial services are still underdeveloped, and
information about finance and markets is not effectively publicized or exchanged.’” Even in
2000 it was conceded that Slovakia has little information on the status or the development of
agriculturfglsloland markets because of an absence of functional statistical research and information
networks.

In Bulgaria, although there is limited demand for purchasing agricultural land, there appears to
be great interest in selling and exchanging land and buildings of all types. Anecdotally, real
estate agents estimated that the ratio of would-be sellers to buyers is 90/10 for agricultural land.
However, while there are many real estate agencies (40 in Plovdiv), there is virtually no
information exchange between real estate agents in separate regions.”” In Slovenia as well,
there is no mechanism to bring buyers, seller and financing tools together, so knowledge of
saleable plots is held locally and not widely disseminated. This lack of information will hinder
the exchange market as well as the purchase and sale market. >

V. Analysisand Policy Options
A. Introduction
This section briefly summarizes the broad observations made for each of the country groups and

presents the various policy issues and options that fall out of the conclusions. The issues are
organized around the topical subdivisions that were contained within each country group section.
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Where the issue applies only to specific countries or regions, those countries or regions are
noted.

B. Observations Summary
1. Western CI'S Countries (Belarus, Ukraine, Russia, Moldova)

The Western CIS countries, with the exception of Moldova, are still struggling over meaningful
private ownership of agricultural land and the right to sell land, to mortgage land, and to use land
to its best use without interference from the State.

All of the Western CIS countries are still primarily farming as large collective farms with little
benefit afforded to individual landowners. Except for Moldova, few purchase and sale
transactions are taking place, and the majority of those land transactions that do occur even in
Moldova, involve leasing back to the barely altered successors of the collective farms from
which the land was allocated or divided.

For these countries, with the exception of Moldova, there is effectively no political will for
reform, even though the farmers themselves are interested in a land market and land ownership.
Recommendations suggested for the Western CIS countries are meaningful only to the extent the
political situation in particular countries comes to allow it.

2. CIS Countries: Trans-Caucasus States (Georga, Armenia, Azerbaijan)

Azerbaijan, Armenia, and Georgia are leading the CIS in terms of privatization and farm
reorganization and are ahead of some of the EU accession states in these areas. The Trans-
Caucasus plus Moldova are also much further along in terms of land market legislation and
development of a land market. These countries share several common factors. First, and most
importantly, each of these countries has the political will to privatize land and move toward a
market economy. All four countries devolved some land management responsibility to the local
level. In addition, they passed legislation clearly allowing for land transactions. Armenia and
Azerbaijan prioritized privatization and farm break-up and accomplished them simultaneously,
while Georgia accomplished both to a significant degree.

Now that the basic legislative framework has been developed and implemented, the second stage
of privatization must be implemented. This includes further development of the registration
systems, privatization of at least a portion of the state land funds, development of private market
services (surveying, real estate agents, valuation), and public information on land transactions
and land markets.

Before such programs are developed, field research needs to be conducted to determine what is
currently happening on the ground (outside of the donor programs) and what effect privatization

of the land fund will have on the poor and on consolidation efforts.

3. Balkan Countries
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The rural land markets in these countries are not only influenced by economic transition issues,
but also by ethnic strife, political instability, and war. None of the surveyed countries has
avoided the sapping of energy and resources that might have otherwise been directed (at least in
part) toward land market development goals.

In some ways (land registration infrastructure, potential for transactions, supportive legal milieu,
private sector support, and others), Albania leads in the kinds of reforms that could help to create
a vibrant land and mortgage market. This relatively progressive status might be attributable to
Albania’s relative freedom from sustained armed conflict within its borders over the past ten
years (although the collapse of financial pyramid schemes in early 1997 triggered severe social
unrest that led to more than 1,500 deaths, widespread destruction of property, and a 7 percent
drop in GDP).

As all of the surveyed countries except Albania were Yugoslav republics during the post-war
years when collectivization was attempted and then abandoned, privatization and private farming
has been and remains in an advanced state. However, some socially owned and state owned
farms remain.

4. EU Accession Countries

The EU accession countries have struggled less with the ideology of a market economy than
many of the CIS countries, so privatization of land was not disputed. However, in some cases,
EU accession countries have chosen to continue support for large collective-style farms, and
much less farm break-up has occurred in such cases than in Armenia, Azerbaijan, and Georgia.
While there are many contributing factors, it does appear that in countries where independent
private farmers are not the dominant sector, the land market is functioning at a lower level than
in countries with a larger number of private farms. Poland and Lithuania, for example, have an
active land market, while Hungary, the Czech Republic, Bulgaria, Slovakia, and Latvia less so.

C. Palicy Options and Recommendations

As always, some policy options are more difficult or more expensive than others to implement.
Some are difficult to monitor. Others require high levels of cooperation between agencies,
ministries, and even governments. Field interviewing and data collection is needed in some
countries to identify existing conditions and to confirm descriptions of situations. Several ideas
about how to improve agricultural land markets and mortgage lending follow.

1. Land Privatization

The term “land privatization” has been used to describe a wide range of processes in Eastern
European countries. Full privatization includes a transfer, from the state or collective to private
parties, of rights to separately demarcated parcels of land, which are the functional equivalent of
full ownership. These rights include: permanent or long-term rights of possession; freedom to
decide on the use of a land plot, subject to reasonable land use regulation; and freedom to sell,
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lease, bequeath and mortgage the land. In the Western CIS countries, many of these rights do
not accompany the privatization of land. For these countries, meaningful privatization mustbe a
first step.

In the EU accession countries, the privatization issues are related to the restitution process
primarily. Potential claims of former owners, conflicting laws regarding the restitution process,
and unclaimed land have all slowed down the privatization process.

a. Issuer Limited ability to choose to farm independently or with neighbors

In Russia and Ukraine, while land is privatized in the sense that land shares have been issued,
citizens enjoy few of the rights normally associated with land ownership. Atmost, citizens enjoy
the rather abstract right to demand demarcation of an agricultural parcel. Individuals rarely
exercise such rights, in part because the individual is likely to receive the very worst land, in
terms of quality and location. Even in Moldova, where land was demarcated and landowners
enjoy rights normally associated with land ownership, it is difficult for owners to exercise full
rights to arable land located in the middle of large fields. In addition, in all four countries, the
former leadership of the defunct collective farms continues to exercise largely unchecked power,
making it difficult for land owners (and land share owners) to exercise their rights.

Policy Options:

e Develop legislation that clearly identifies a system for equitable and transparent demarcation
of land of average quality and location when one or more families chooses to farm
independent from the former collective or state farm. (Russia, Ukraine, Belarus)

e C(Clarify current legislation so that consensus of the whole farm is not required for withdrawal
of'land and assets from the farm. (Russia)

e Sanction local administrators and farm managers who do not follow the procedural rules or
who otherwise obstruct individuals who want to withdraw their land and assets. (Russia,
Ukraine, Moldova, Belarus)

e Establish legal aid centers wherever possible to provide free, legal advocacy for members of
large farms who want to withdraw their land share and non-land property share and farm
privately. Legal aid centers provide both education and advocacy and are an inexpensive but
effective tool. For the most part, donors or the government must support legal aid because
farmers are generally unable to pay for such services at the time they are needed. (Russia,
Ukraine, Moldova, Belarus)

e Develop education programs regarding land rights at the village level. Intensively train local
leaders who are reformers so that they can continue as informal advocates throughout the
reform process. Education programs that provide blanket information are necessary but not
sufficient. Local advocates must be trained and educated so that ongoing assistance will be
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available. A weekly or monthly newspaper can provide on-going information. (Russia,
Ukraine, Moldova, Belarus)

b. Issue: Membersof farms or sometimes restituted owners who received
their land in themiddle of the field with no access to roads or infragructure
have little choicebut to lease their land back to the former collectivefarm.

Palicy Options

Adopt a rule that every group of farmers who want to withdraw their land is presented the
option of obtaining contiguous arable land, some part of which borders an existing road.
Some study would be required to determine the minimum number of land shares to qualify
for edge-of-field access (if there is no minimum requirement as to number of land shares, the
rule becomes impossible to fulfill unless, of course, plots can be reshaped). This could be
done by determining, on average, how many parcels on a field border an existing road, and
then calculating some minimum group size to use as a standard.

Streamline and promote the practice of exchanging parcels. Provide free or reduced cost
notarization (where it is required) and registration for land exchanges.

Develop a program to design, demarcate, contract, and register right-of-way easements where
possible. This process could be expensive and time consuming, especially if farm leaders
oppose break-up, which in many cases will be true.

Be sure to adopt the necessary rules prospectively, where demarcation of land shares into
land parcels is expected but has not yet occurred (Ukraine).

Consider a consolidation pilot project that focuses on groups of landowners that want to
exchange, sell, or lease land within a particular farm.

C. Issue: Potential claimsof “real” ownersoverhang the restitution
process

With the restitution process, there is always the possibility that individuals or groups of
individuals will present clear and indisputable claims to land they formerly held and that is now
in someone else’s ownership.

Poalicy Options:

Develop a legal rule that provides that after a specific cut-off date, all such claims will be
compensated with land from the state land reserves or with monetary compensation, even if
the previous owner has clear title to land. This has already been done in many of the EU
accession countries, and represents an application of the almost universally accepted legal
principle of ‘repose” or of a “period of limitations,” under which claims that are not asserted
are lost or (as we suggest here) are at least subject to more limited recompense.
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Hold back a portion of the land reserves for a period of time in areas where such new claims
are more likely to occur.

d. Issue: Where conflicts exist regardingrights to land, boundary disputes,
or disputes regarding rights of heirs, the restitution and regisration process has
been very slow
Palicy Options.
Disputes might be heard by specialized or expert judges. Expert judges who were assigned
to deal only with land restitution cases could expedite the process. Many of the judges are

unfamiliar with the complicated restitution laws and with related provisions in other laws,
such as the inheritance laws.

Specially train judges or other mediators who deal with restitution claims.

For conflicting-law issues (Lithuania) make available a portion of land in exchange for the
actual claimed land and provide incentives for voluntarily accepting that land.

e Issue: In Estonia wherethere is a large quantity of unclaimed land,
outright salemight encourage land speculation, keeping land out of production

Palicy Options:

As the Ministry of Agriculture suggests, provide long-term leases with covenants requiring
productive use and allowing for purchase at a minimal price after the lease term is complete.

One could also allow lessees who had made long-term investments on the land at or above a
specified level per hectare to exercise their purchase option earlier, for example, after five

years.

Privatize land but heavily tax transactions on sale of that land within a period of time (1-5
years).

f. Issue: In Estonia household plot owners do not havetitle to their land.
Policy Options:

Provide holders of household plots with full ownership title to their plots at no charge for
surveying, titling, or registering. Those costs should be borne by the State.

2. State-Owned Land Reserves
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During the privatization process, many countries chose to hold back an amount of land in state
ownership. Some countries created a Land Fund where state land was held in reserve and leased
out to private farmers or large collective-style farms. Other countries held back land for the
specific purpose of leasing it out to former collective or state farms to create “market-sized”
farms (Hungary, Georgia).

In either case, as long as large quantities of agricultural land are available for lease at no cost, or
practically no cost, agricultural land will continue to have very little, if any, market value. A
land market can assist in the creation of wealth in rural areas. Unless land has some commercial
value, land share owners will find it difficult to exit the farming sector. This may be especially
important for pensioners and for people wishing to migrate to urban settings. Without real land
privatization and the development of a functioning land market to facilitate the movement of
agricultural land from inefficient to efficient users, obsolete farms will continue to sit on large
tracts of land and production will continue to stagnate.

a. Issue: Several countries have quite large state-owned land reserves that
may over hang the private |lease and sale market for agricultural land.

Russia, Ukraine, and Belarus have large amounts of land still owned by the State and held in
reserve that is readily available and inexpensive or free. In these Western CIS countries, where
parcels of land are large enough to establish private farms, the State does not need to be involved
in land consolidation efforts and does not need to hold land back for this purpose.

However, large state land reserves do exist in smaller countries with less arable land (Armenia,
Lithuania) and are now the primary way that land plots are enlarged and consolidated. This
process should be examined closely and considered when selling state land.

Policy Options
e Review the effect of the State Land Fund on the private lease market.

e Distinguish arable land from hayfields and pastures in the land fund. Consider continued
state ownership and local leases (including possible limited-access group use and other
options, where appropriate) for pastureland.

e Adopt legislation that requires the sale of at least a portion of state land that takes into
account the following concerns:

e Determine the overarching policy regarding the land fund.

e All current leases of the land fund, if there are term leases, must be honored.

e Consider a small set-aside for pensioners, the disabled, and the unemployed who are
using the land at little to no cost and relying on it for subsistence farming.

e Land that is of highest value and has the most bidders should be sold first.

e Sale of land from the State Land Fund should be open and transparent, preferably at
public auction with enough notice to local villagers.
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e Consider equity of distribution and develop regulations regarding who can bid and who
has priority. Different procedures may be developed for areas with large amounts of
unused agricultural land than are developed for areas with a scarcity of agricultural land.
General rules providing priority rights for the sale of agricultural land can be appropriate
because they can further certain government policies (giving local residents the first
opportunity to acquire land rights; limiting how much land can be sold to one person or
household, encouraging consolidation) and at the same time are easy to administer and do
not result in ongoing impediments for the private land market. Require joint titling for
husbands and wives.

e Alternatively develop a program for leasing land with the option to purchase, or sell land
to current lessees (again with possible limits, such as size limits).

e Alternatively continue to lease out state land as a mechanism of encouraging
consolidation of land plots. If state land remains in state ownership, leases should be at
market value and impediments to private leases and land transactions should be
eliminated. The leasing procedure must be open and transparent.

b. Issue: Whereland has been hdd back from privatization and |eased to
larger legal entities at a very low cost, the privatelease and sale market suffer
and someof thisland remains unused. (Hungary, Czech Republic, Georgia)

Palicy Options:

Speed-up privatization of state land. In countries with declining real agricultural prices, a
large portion of land remains unused. Privatization procedure may have to be accompanied
by incentives. Privatization should occur at public auction, and land plots sold should have
access to roads and infrastructure.

Special thought should be given to how to deal with state land being used by legal entities. In
some cases, legal entities own the buildings and machinery associated with state land, but do
not own the land. If this state land is sold at auction, the owners of the land might be
different than the owners of the improvements to that land. While this would be a difficult
situation, it does not make sense to simply turn over this land to the farm, if the farm is
unproductive with little change in management style. A plan for bankruptcy and
restructuring, possibly including break-up into smaller units, of such legal entities may be
necessary.

3. Farm Restructuring

Individual or family farms are the dominant organizational form in agriculture in developed

market economies. Collective farms occupy a very small percentage of the world’s arable land

outside of the former Soviet Union and Eastern Europe. Indeed, collective farms are virtually

non-existent in other industrialized countries.

33 Where collective farms do exist outside market
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economies, their formation was almost always non-voluntary and their continued existence is
. .. . . 534
often contingent on government subsidies of state monopolies in factor or output markets.

Lack of farm reorganization is an impediment to market development in the four Western CIS
countries and many of the EU accession countries that restituted agricultural land to its former
owners. Farm size in a market economy is an economic variable that reflects market signals.
Providing a legal and policy framework in which individual farmers can adjust farm size to
respond to market signals is crucial. The policy and legal framework should not only allow, but
also encourage farm reorganization into units of whatever size is chosen by farmers and private
farms should receive equal, if not preferential access to credit.””

In the Western CIS countries and many of the EU accession countries land privatization and
farm reorganization did not occur together, and even when land was actually demarcated and
titled, little farm reorganization occurred. In the Western CIS, farmers did not withdraw their
land from the collectives (see privatization recommendations), and in the EU accession states
many of the new owners were not farmers or even rural residents, and therefore leased their land
back to the collective.

In countries where successful farm reorganization has occurred, there has been political will to at
least create a level playing field if not encourage private farms, and often there have been local
government committees, supported by the federal government but made-up of specialists,
government authorities (elected if possible) and community leaders that assist villages with
privatization and farm reorganization (Armenia, Azerbaijan).

a. Issue: Federal and local gover nments continue to support and
encourage collectively-operated agricultural enterprises, even thosethat are
insolvent, with subsidies

In Russia, the continued existence of many large, collectively-operated agricultural enterprises
can be attributed, in part, to continued support from the federal and local governments. As
support to agriculture from the federal government has declined, support by regional
governments increased. Also, Russian agriculture continues to be indirectly subsidized by the
government policy of providing soft loans to farms, meaning that the loans are typically written
off at some future date.”®® These soft loans go almost exclusively to large, “cosmetically”
reorganized farms. In Moldova direct and indirect subsidies were substantial during the period
1994 to 1996. State and collective farms were permitted to generate large payment arrears
(amounting to more than 2 billion Moldovan lei, nearly 20% of GDP) to the state budget and
state controlled companies.™’ In Hungary and Slovakia, the majority of subsidies have gone to
support the larger collectively-operated farms.

The disadvantages of withdrawing subsidies to the remaining large farms include possible
production decreases early in the process, social impacts created by the failure of new
enterprises, near-term economic impacts created by the failure of new enterprises, and near-term
impacts to upstream and downstream agro-businesses that either are created during the
privatization process or are in existence at the time of privatization.

73



Policy options:
Eliminate or reduce subsidies to large, inefficient collective style farms.

Encourage break-up of insolvent collective style farms by agreeing that state and local
government will forgive debt on the condition of voluntary breakup. (Russia, Ukraine,
Moldova, Belarus)

Enforce bankruptcy laws for heavily indebted cooperative farms. (EU accession countries)

Provide subsidies only to solvent farms that meet certain pre-determined, open and
transparent criteria.

Provide donor support for programs that finance smaller, more productive farm units that
have devolved from the former system.

Provide government support to small farms in the form of inputs and credits to level the
playing field and allow the optimal farm size to develop through market mechanisms.
Especially given that preferential treatment for large farms has continued, it may be that
preferential treatment for small farms for some period of time is now desirable, and even
necessary, if the playing field is to be truly leveled.

In Macedonia, the Federal Republic of Yugoslavia, Croatia, and Bosnia and Herzegovina,
consider the credit and labor market concessions that were provided to the agrokombinats,
and ensure that resulting private farmers are not left without these benefits.

Where newly privatized farms are converted to companies, develop a secondary market for
their shares.

Where these companies are likely to fail because of the withdrawal of concessionary inputs
(in Croatia, for example), establish adequate exit policies so as to accelerate post-
privatization break-up.

Prioritize family farms for leases of state land rather than large, cooperative farms.

Require that land taxes are paid by all owners, including restituted owners who have not
taken possession of their land, whether it is registered in the cadastre or not. This is
particularly relevant for Estonia. Requiring payment of land taxes will encourage owners
who are city residents to make decisions about their land and not just lease it back to the
former cooperatives at little to no cost. The cooperatives will stop being subsidized by this
land, and the land will enter the market. At the same time, land taxes should not be so high
as to be burdensome on the average family farm.
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b. Issue: Without local level support for farm break-up, recalcitrant farm
bossesand local adminigrators can and have impeded the process of farm
break-up and individual withdrawal of land. (Russia, Ukraine, Moldova,
Bdarus)

Policy Options:

e FEstablish local committees to work with farms that are interested in reorganization or
individuals who are interested in leaving a farm. Former collective and state farm bosses are
generally powerful in the local community and can prevent withdrawal of land and non-land
assets from the large farms with no clear consequence. Local committees can offer on-the-
ground support and information and education about the process. These committees can
create a powerful alternative to the resistance of a farm boss. In the transcaucas states where
farm reorganization has occurred, local committees have played a major role. In addition,
such committees indicate political will at the center.

e Provide legal assistance and public education at the village or raion level. (Russia, Ukraine,
Moldova, Belarus)

C. Issue: When restituted ownersare not responsible for paying the land
tax, they often lease their land to the collective at very low rates until a tax is
imposed.

Policy Options:

e Encourage the break-up of large, inefficient farms by placing pressure on them in the form of
taxing former owners, thus discouraging no-cost leases, and requiring market lease rates for
state land. The downside to this pressure is that many very poor rural households rely on
these cooperatives for their livelihoods.

4. Land Transactions
a. Purchaseand Sale

Purchase and sale transactions in agricultural land will not occur in the Western CIS countries
unless legislation clearly allows such transactions, permission of local bureaucrats is not needed,
and procedures for notarization and registration are simple and affordable. With the exception of
Moldova, where registered land transactions are not uncommon, anecdotal evidence indicates
that purchase and sale transactions do occur to a limited extent, but they are unrecorded and
therefore not secure. (An exception is transactions in small plots in Russia.) Some of the
surveyed Balkan countries also lack a supportive legal milieu and have gaps in and signs of poor
craftsmanship of their land-related legal frameworks.

In the rest of the Eastern European countries, the legal framework for land transactions is
adequate and the impediments to transactions relate to administrative process and market
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imperfections (see recommendations under administrative framework, state land reserves, farm
restructuring, and mortgage). The most common legal restriction is the prohibition on foreign
ownership of agricultural land which occurs not just in the Eastern European countries, but in
many countries throughout the world.”*® If the issues of privatization, farm restructuring,
registration, and taxation are resolved, the lag in the land markets will progressively disappear.
This has been true in Poland and Lithuania and to some extent Estonia.

I Issue: Legislation allowing the purchase and sale of agricultural land is
non-existent or unclear. (Russia, Balkans)

Policy options

e In Russia, the Duma must specifically allow the purchase and sale of agricultural land, even
if restrictions (e.g., no sale to foreigners, substantial tax on early resale) are attached to it.

e In the Balkans, technical assistance should focus on basic land codes, transactions laws
(purchase/sale, leasing, inheritance, and others), registration and cadastre laws, and mortgage
laws and regulations.

I Issuet In Armenia, fixed prices set by the gover nment are much higher
than current market prices and impedethe purchase and sale of land.

Poalicy Options

e Legislatively eliminate price floors and fixed prices. Both Georgia and Azerbaijan have done
so and, in Georgia there has been an increase in land sales.

ii. Issue: Inthe EU accession states, the status of the restitution process is
often unclear to market actors, and the assumption isthat land tenureis
insecure.

Palicy Options

e Ifthenecessary legal framework does exist, initiate a public information campaign clarifying
that restitutions have been completed and that tenure is secure. Also clarify what is
necessary for a valid title. The public, banks and lending insitutions, and private real estate
agents should be informed and educated about the status of the restitution process.

b. Exchange

In the Balkans, the most critical transaction is not purchase and sale or lease, but rather exchange
of land, which is needed to expedite the settlement of displaced persons. In some of the
surveyed Balkan states, post-war resettlement and repatriation challenges have been inhibited by
difficulties facing those who would become or remain a minority within their previous home
area. In Croatia, minority Serbs have faced discriminatory laws, courts, and communities during

76



their attempts to return and reclaim property. At least as of early 1999, fewer than half of the
Serbs in Croatia had been able to return to their pre-war homes.”®” Housing commissions in
place to facilitate the return of minorities to their property have been characterized as sluggish,
corrupt, and ineffective.”®®  Similar difficulties have been encountered in Bosnia and
Herzegovina, where only 100,000 of 1.76 million displaced persons have been able to return to
their pre-war homes if they are now in a minority at those home areas.”*!

In Bosnia and Herzegovina, land swaps have been done by way of contracts and then later
registered in the local cadastre.>*® Lawyers create these contracts, and they are reported to have
fixed fee schedules for the service. The courts have generally recognized these land swaps.
While some government programs sanctioning land swaps based on minority status may not be
acceptable because government sanctioned ethnic tension was at the heart of the Balkan
conflicts, more regulated, transparent, monitored, and (thereby) equitable programs might be a
possible policy solution. In any event, it seems clear that many of those cast out of an area
through ethnic cleansing are not likely to return to their pre-war homes.”*

Land exchanges have been used around the world to achieve a variety of public purposes, and
the precedent of facilitating them is in place. Land consolidation programs frequently envision
land exchanges as a way to create larger parcels. Exchange programs have been used to
facilitate the movement of larger, more consolidated populations as well. For example, land
exchange programs have been used in the Philippines specifically to deal with the problem of
squatting and facilitate secure settlement.*** Local governments have encouraged and made
possible the acquisition of occupied land through land swapping, land exchange, and direct
purchase of settlements and land occupied by squatters.”* In the United States, trades of public
land for sought-after private land are made in accordance with the Federal Land Policy and
Management Act (FLPMA) and regulations set forth by the Bureau of Land Management.>*¢
The primary regulatory requirements for these swaps are that public interest is well served and
that the land exchanged be of equal value determined by an unbiased market appraisal.”®’

However, disadvantages to increasing formal land exchanges might include the potential for
capture of the process and resulting ethnic discrimination, the high transaction costs created by
cross-state cooperation, the diversion of resources from other needs (such as registration,
privatization, or restitution), and the danger of supporting transactions made under duress.

I Issue: Within several of the surveyed Balkan countries, repatriation and
resettlement of displaced persons are subject to land-related processes that are
cumbersome, not transparent, and, in some cases, discriminatory.

Palicy Options
e Create programs to facilitate, carefully promote, regulate, and monitor land exchanges.

While past exchanges made under duress should not be recognized as being valid, many
beneficial land swaps have been occurring informally.**®
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e In any event, create systems that bring equitable exchanges that have occurred in the past
into formal land administration frameworks.

e Consider the inclusion of unutilized public lands within the pool of land available for
exchange.

C. Lease

Land leasing policy is somewhat complex in the Transcaucasus and the EU accession countries.
On the one hand, much of the land that is leased is state owned, and there is a desire to privatize
this land and get it into the market. If the land is not privatized, there is a desire for long-term
leases, which would allow for at least the possibility of mortgage and would provide tenure
security and the desire to improve the land. State land is easy to locate, and easy to access, and
therefore is used a great deal to expand or consolidate small-holdings.

On the other hand, this state land is often used to rectify a failure to make correct restitution and,
privatizing it or providing long-term leases to others would eliminate or greatly reduce this
function.

Land that is privately owned is often leased back to the cooperative from which it came at little
to no cost. This land is already privatized but essentially has little to no value to those who
received it. Policies must be considered that would encourage more productive use of this land.

These issues are discussed at length in other sections. See administrative framework (taxation
and consolidation), state land reserves, and farm restructuring.

In the Western CIS countries, the primary issue regarding land leasing is lack of information.
Farmers often do not know what their choices are, or do not know how to exercise their choices
regarding their land and their land shares.

I. Issue: For alease market to thrive farmers must understand their right
to lease out their land shares and receive payment for those shares. (Russia,
Ukraine)

Poalicy Options:

e Accelerate the development of the land share lease market through a public information
campaign designed to inform land share owners of their rights and the benefits of entering
into different types of land share transactions. Such a campaign could also provide
information about sale prices and rents being paid in the countryside, so that land share
owners can be informed participants in the land share lease markets. Land share owners
would receive further assistance and education through targeted programs of legal assistance.

5. Mortgage
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Mortgage of agricultural land cannot occur without secure land rights and a land market. In
addition to the need for legislation that allows mortgage of agricultural land, there needs to be
legislation allowing for the free transfer of land. Land-based lending will not occur until there is
an active agricultural land market, and for Russia, Ukraine, and Belarus major changes in
legislation and political will would have to occur first.

Once mortgage of agricultural land is a legal right, as it is in the rest of the Eastern European
(EE) countries, it still needs to be a part of a larger scheme of providing credit to farmers. Few
landowners are using land as security for loans in the EE countries. In fact, mortgage lending to
any great extent will not occur until: (1) an active land market exists and agricultural land has
market value; and (2) foreclosure procedures are reasonably quick and effective. Laws to create
mortgagability will not have the positive effects anticipated unless other conditions enabling
farmers to take advantage of mortgagability are first satisfied. In addition to secure land tenure
and the existence of a rural land market, these conditions include willing lenders; terms farmers
find attractive; support services that can help ensure success in agricultural innovation; a political
and legal situation that permits foreclosure if necessary; and prices for produce that permit
recovery of costs of an investment.>*

a. Issue: Legislation allowing mortgage of agricultural land does not exist
or the legislation forbids the mortgage of agricultural land. (Russia, Ukraine,
Bdarus)

Policy options:

e Pass legislation allowing agricultural land to be used as collateral for a loan. Reasonably
limit restrictions on foreclosure of agricultural land.

e Once legislation allows land based lending, consider pilot projects to understand and
eliminate problems with the mortgage system.

b. Issue: Land-based lendingislimited because agricultural land is not
valuable dueto a slow land market.

Palicy Options:

e Establish and encourage credit cooperatives. While credit cooperatives are only a starting
place and are not capable of fully funding the agricultural sector, they have been successful
for at least short-term loans in some Eastern European countries. Moreover, credit
cooperatives can help farmers establish a track record for repaying loans.

e Provide support or incentives to lenders who provide agricultural credit.

e The State could assist mortgage lending by selecting banks through a competitive process
that would serve rural producers and budget support and tax relief to these banks.
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e Consider state guarantee programs. State guarantees for mortgages on agricultural land
could encourage mortgage lending. State guarantee programs exist in the Czech Republic,
Latvia, Poland, Hungary and Slovakia, for example. However, in the Balkans, most
mortgage credit support programs funded by international donors or by borrowing countries
are directed toward urban residential mortgages and not agricultural land. >*° The risk with
state guarantee programs is that the payback rate is often very low because either the banks
or the farmers do not bear enough risk. If such a state guarantee program is implemented, the
guarantee should not reach 100%, and both the banks and farmers should share an adequate
risk for credits.

e Evaluate existing mortgage legislation and interview bankers and farmers to determine legal
and practical impediments to mortgage of agricultural land.

C. Issue: I ncomplete or conflicting mortgage legislation and poor
performanceof land institutions aff ect the desire of lending institutions to use
land as collateral.

Poalicy Options:

e To deal with the problem of slow registration of mortgages, encourage independent insurance
companies to guaranty the banks’ security interest between notarization and registration, for
a small fee (1% of the loan amount has been typical in Poland).

e Make consistent the priority of mortgages in all legislation including the Commercial Code,
the Bankruptcy Code, the Banking Law, and the Mortgage legislation.

e Allow banks to hold land for a period of time (at least 2 years®>', and perhaps longer, if there
is not yet an active landmarket) if the land does not sell for the unpaid value of the loan at
auction.

6. Registration

One of the key measures needed for a fully functioning land market is a system for registering
legal rights, so that right holders can be easily identified and have their rights protected. Poor
registration systems can constrain:

e Mortgage lending and the general extension of credit: Ability to obtain credit is reduced
when land is undocumented.” Secure title enables creditors to loan money with less risk,
and titled land provides reliable collateral.”> For land to be reliably used as collateral, the
rights to the land must be clearly defined, consistently and openly documented, and easily
and securely transferable.™  The high risk levels and transaction costs created by
unregistered land clearly impede the extension of credit.

e Land Transactions: The ability to sell or lease land is reduced when title is not securely held
by the landholder. Limiting transactions can also limit the availability of credit, and may
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foster informal transactions that only increase the difficulty of ascertaining the actual

owner.”~ Land exchange transaction costs are also lower in those countries that have clear

land rights.”®

e Long Term Improvements: Tenure security influences landholders’ willingness to make
investments and improvements to the land.”®’ Farmers are more willing to improve the land
through irrigation, mulching, fertilization, and other means when they have some level of
tenure security (whether formal or informal).” Studies in Brazl, Ghana, and China have
shown that, with greater tenure security, landholders are more willing to make improvements
and long-term investments in the land.”

However, land registration and other land market supporting measures are costly. From early
1994 through 2001, USAID spent over $15 million on the Albanian Land Market Action Plan, in
a small country of 3.5 million people. The World Bank and EU Phare have also made
contributions to the effort.

The Western CIS countries, except for Moldova, have seriously under-functioning registration
systems and need basic legislative assistance to begin with. Effective land registration is (with
the notable exception of Albania) largely not occurring in the surveyed Balkan countries,
although the vast majority of agricultural land is privately owned and privately farmed. The
Transcaucasus and the EU accession countries are in the process of transforming and bettering
their registration systems, but still have problems due to the large number of new owners and the
need to reestablish boundaries.

a. Issuer | nadequate legislation or lack of legislation regarding which
rights should beregistered impedes theland market.

Palicy Options:

e Develop, enact, and implement legislation regarding registration of land titles. (Ukraine,
Belarus).

e In Macedonia, Bosnia and Herzegovina, Kosovo, Croatia, and the Federal Republic of
Yugoslavia, where outdated, inappropriate, or never-completely-implemented registration
laws exist, develop, enact, and implement new registration legislation.

e Clarify in Russian legislation that land share transactions must be registered, and ensure a
streamlined process for doing so. Amend the Civil Code and Law on Registration to account
for the peculiarities of joint shared property of large agricultural collectives.

e Design registration programs to recognize the high costs associated with 100 percent capture
and effectiveness. Substantial gains in land market viability can be made with less-than-
universal registration.
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Do a careful review of the steps in the present registration process, streamlining, eliminating
unnecessary documents, and setting reasonable time-bound requirements for official actions
through revised regulations whenever possible.

b. Issue: Distribution of land share certificates isincomplete, and
registration cannot occur without at least a land share certificate

Palicy Options:

Distribute land share certificates to all Russian land share holders. To do so, the issue of
whether or not land should be demarcated must be decided. Without demarcation, land share
certificate distribution should involve very moderate cost. However, land shares have very
little value since withdrawal of land shares can be difficult and land has a low value at this
time.

C. Issues Unclear rulesabout which agency has responsibility for
registration of land and buildings leadsto overlap, confusion, and extra costs.
For example, Armenia does not have a centralized ingitutional framework for
registration, and three separate agencies issue temporary certificates of
ownership. Moreover, important information is not shared among actors.

Policy Options:

Establish one agency that is responsible for registration and provide that agency with
resources and support. Eliminate all conflicting legislation regarding powers and duties of
registration. (Belarus, Russia) However, the process of centralizing administration is very
political with many entrenched interests involved. The single-agency issue can bog down
legislation interminably.

Every legal interest in land that is to be registered should be registered in one accessible
place, whatever that place is. (In Lithuania for example, the Mortgage Registry should not be
a separate registry.)

Mandate information sharing among registration actors, most especially the land committees
dealing with restitution and the registration agency or judges.

d. Issue: Surveyingand title preparation areslow dueto lack of resources
and lack of experience.

Policy Options:
e Donor assistance in establishing new private survey firms. In Moldova, private survey
firms reduced the costs of privatization and transactions, and at the same time were able

to quickly and efficiently provide services. However, private surveyors that are paid only
for work performed, may rush jobs or prioritize large landowners over smaller owners.
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e Donor assisted training for surveyors and land cadastre workers.

e Issue: The current owner-based system in Armenia providesone land
title for multiple land holdings.

Palicy Options:

e Assess the cost, confusion, and time of moving from an owner-based titling system to a
parcel-based system to eventually speed up the system and make it easier for landowners
to conduct land transactions. While the end result may be a faster system, the transition
could be very costly and could in the short-term further slow-down the already
overwhelmed system.

f. Issue: Lack of land tax or a high transaction tax can discourage
registration of land.

In Armenia, a high tax must be paid in cash based on the fixed value of land when a transaction
is registered.

Palicy Options:

e Require all owners to pay a modest land tax whether or not they have registered their land
(i.e., not just on registered land). Special circumstances of poverty or age can be exempted
from these assessments.

e Eliminate the transaction tax, or at least replace it with a much lower tax keyed to be a very
small percentage of realistic estimates of actual market values of land. In the early stages of
market development any substantial transaction tax will discourage transactions, discourage
registration of transactions, and discourage information about the real cost of land. Such a
provision could be temporary until the land market is in full swing.

7. Land Consolidation

Traditional consolidation projects have been criticized as too slow and too expensive. However,
with new tools such as the technology of spatial data infrastructure (GIS, LIS etc.) land use
planning can be discussed more easily and comprehensively. On the other hand, as of yet, there
are few examples of successful consolidation projects.

An altermative to the traditional consolidation procedures would be market-assisted
consolidation, in which for example a legal rule would be established stating that very small
plots cannot be divided and then transferred through sale or inheritance or divorce. However,
legal rules such as these often infringe on custom and individual choice, especially in terms of
inheritance rules and can be unpopular because they are seen as inequitable within the family.
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Moreover, division through sale represents a market-based choice which, it may be rather
persuasively argued, should not be overridden by administrative means.

Land fragmentation is an issue that has been raised in all of the EE countries with the exception
of Belarus, Russia, and Ukraine. The EU accession states are receiving much help from the
European Union in relation to consolidation efforts. Many of these programs are a combination
of market assisted reform and government intervention at the community level. Because many
of the EU countries have a state land fund, there is already a system in place for purchasing and
redistributing land.

a. Issue: Privatization has affected the size and shape of many parcels of
land in the EE countries Privatized parcels are often non-adjacent and
sometimes not in the community wher e the new owne now lives.

Policy Options:

e In restitution countries the State could offer to purchase land from urban residents who are
non-users of land, or purchase could be more narrowly focused on pensioners at market
prices. Redistribution of this land should be carefully planned, quickly executed, and
transparently carried out.

e Consider using a portion of State land fund land that already exists for purposes of
consolidation and makes such a policy goal part of the privatization process for this land.

e Prohibit subdividing land that is within a certain size range. However, there may be strong
counter-arguments to applying such a restriction both in the case of non-market transfers
through inheritance and gift, (custom, expectation, equity) and in the case of land sales
(market decisions should prevail).

e  Work to foresee and plan for the impacts of transfer-limiting measures and other results that
influence land markets. One approach to assessing such impacts is to craft a simple land
market impact assessment that briefly lists the anticipated impact, outlines the possible scope
and effect, and proposes restrictions to the proposed measures and mitigating counter-
measures.

e Encourage land exchanges by eliminating the cost of the two transactions.

e Establish a land exchange program, providing country-wide information on land available for
exchange or sale.

e Eliminate the transfer tax for transactions that lead to consolidation.
e Establish pilot projects in communities where voluntary land consolidation is highly desired

and feasible.
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Some problems with these consolidation techniques include:

e Reductions in transfer tax revenues

e Exclusion of smaller players from the land market

e A limitation on transactions facilitated by real estate market service providers (agents,
brokers, appraisers, notaries, lawyers, and others)

e Fewer candidates for lower value mortgage lending

e Pushing transactions into an informal market and eliminating registration within formal
systems

e Excluding heirs from the agricultural sector and pushing population toward off-farm
employment

e A general chilling of the broader market

In general, it may be concluded that non-voluntary measures aimed at consolidation or against
subdivision of land holding should be viewed with great caution.

8. Land Use Planning

There are two primary issues related to conversion of agricultural land to non-agricultural uses.
First, there is concern that, without guidelines for conversion, development will be scattered
throughout the urban-rural fringe. Most often, agricultural land is subject to conversion to non-
agricultural uses when it comes within a community’s potential zone of expansion. Conversion
occurs characteristically on land nearest the city, but because competition for land at the
immediate urban fringe increases its purchase price, development costs there are substantial.
Thus, speculators and developers are attracted to more distant farmland that carries a smaller
price tag and provides greater profit.’®" Second, countries with little arable land per capita may
be concerned about protecting farmland to assure future food supplies.

a. Issue: Conversion of Agricultural land to non-agricultural use is
strictly prohibited.

Palicy Options:

e Develop land use planning, zoning, and use-permitting regulations that reasonably promote
the policy of preserving agricultural land and uses without prohibiting non-agricultural use
outright. These may include non-exclusive agricultural zoning approaches, creation of
transferable development rights, and other measures. A neutral agency (not a government
agency that itself engages in sales or other distributions of land) should administer land use
regulations.

e To the extent that legal prohibitions on converting some agricultural lands to non-agricultural

use do exist, do not apply the prohibition or apply more flexible regimes to areas designated
as urban, urbanizing, or peri--urban.
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e Craft tax regulations that serve to encourage (or at least do not penalize) farmers for
agricultural uses. Avoid land taxes that value peri--urban agricultural land as though it were
an industrial park or an apartment complex.

e [Establish districting opportunities whereby members can avail themselves of member
benefits in exchange for commitments to keep land under cultivation or otherwise in
agricultural use.

e Promote the development of appropriate industry, infrastructure, and social service delivery
in agricultural/rural areas as a means of retaining agricultural populations and preserving
agricultural uses.

9. Role of the Public and Private Sector

There are a variety of measures that could be undertaken to help create and strengthen the
private sector institutions that participate in and support healthy land markets. A disadvantage to
these types of support measures is the difficulty in quantitatively ascertaining progress.

e Generally create a regulatory environment (by way of tax, licensing, liability,
certification, and other laws) that nurtures these private sector institutions.

e Help to create the educational and professional capacities for property appraisal, survey,
land use planning, legal services, and the like.

e Assist real estate agents and brokers in the creation of their industry so as to help
establish and maintain the private flow of real property demand and supply information.

e Assistcredit provider associations with the transition to servicing agricultural borrowers.

e Conduct and sponsor public education about land markets and the private-sector
institutions that support them.

In the Western CIS countries, the first step must include the political will for the State to delegate
certain functions to the private sector and away from the State.

a. Issue: IntheWestern CIS countries, land administration functions
related to agricultural land are still held primarily by thefederal gover nment
and not by local or private ingtitutions.

These functions include(with some exceptions for Moldova), surveying, titling, registration of
rights, land use planning, valuation, market information, and sometimes crop planning. This
over-centralization is a legacy of the former Soviet Union.
Policy options:
e Decentralize land functions and devolve functions to the local level whenever possible.

Monitor whether the decentralized process that empowers local institutions also allows
unscrupulous local leaders to abuse their authority to reward friends and punish enemies.
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e Consider delegating all land registration functions to the oblast government, providing
only that they comply with the Civil Code and the Law on Registration. Land Registries
in many large countries (the US, Canada, and Australia) are regulated at the
provincial/state level.

e Eliminate government interference in crop planning, land use, except for environmental
concerns, and production controls. (Belarus)

b. Issue: I n someof the EU accession countriesprivate surveyors, real
estate agents, and valuators need to be encouraged, and land market
information must be widely disseminated.

Policy Options:

Encourage the development of private surveyors, valuators, and market information.
As a first step, regional ministry offices and/or extension offices could keep track of prices
for leasing and selling agricultural land. The prices should be available free of charge to

whomever is interested. However, such a service could interfere with private real estate
agents when they begin to be active in the agricultural land market.
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