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Introduction

« In 2009, five groups of indigenous peoples in Canada
(First Nations) had their rights to fish and sell fish
recognized by the Courts.

« The precise nature and scope of the fishing rights is
still being interpreted by the Courts.

« However, five First Nations now have:
— larger allocations of fish for commercial purposes

— a fishery that operates separately from the general
commercial fishery

— control over who participates in their fishery
— enhanced priority of access
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Brief History

First Nations have a long history of fishing in this area.

Fish was an integral part of their local economies and
culture.

First Nations fishermen began to be displaced from
the commercial fishery in the 1920s and 1930s.

Participation declined further with limited entry
licensing in the late 1960s and subsequently through
government-funded fleet reduction programs.
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Government Efforts to Increase Participation

« Decline in First Nations fishing had serious
economic and social impacts in their
communities.

e Situation prompted federal government action
to increase the participation of First Nations in
commercial fisheries.

« The government’'s main approach was to
provide First Nation communities access to the
general commercial fishery (fishing licenses
and quota).




Litigation Initiated

« Government actions were viewed by some First
Nation communities as insufficient.

« First Nations on the west coast of Vancouver
Island sought to have their aboriginal fishing
rights recognized in court.

« These First Nations wanted a greater level of
commercial fisheries access and the ability to
use numerous small boats in their local area
rather than compete in the general commercial
fishery.
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Aboriginal Rights Recognized

« A 2009 court decision found that five First Nations each have an
aboriginal right to fish and sell fish within their territories

« The Court characterized the First Nations' preferred means of
fishing their rights as community-based, multi-species, localized
fisheries involving wide community participation, using small low-
cost boats.

« The Court did not provide a precise definition of the fishing
rights -- e.g., level of fish allocations and type of boats.

« The Court directed the First Nations and the government to
consult and negotiate the manner in which the aboriginal right
can be accommodated and exercised without jeopardizing
Canada’s legislative objectives and societal interests in regulating
the fishery.
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T'aaqg-wiihak Fishing Areas at Issue and DFO
Pacific Fishery Management Areas (PFMASs)

Fishing Areas at Issue
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Consultations and Negotiations

« The Court’s vague definition of the rights hampered consultations
and negotiations.

« While First Nations and the government disagreed on many
issues they did agree to establish a “"demonstration” fishery.

« This fishery was intended to partially accommodate the First
Nations' rights and test approaches to managing this new fishery.

 First Nations control participation in this fishery which includes
small low-costs boats (mosquito fleet) consistent with the court
decision.

« Through negotiations the government also authorized the use of
larger boats (troll boats) although not in recognition of the rights.
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Small Boat - “Mosquito Fleet”
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Description of the Fishery

« The main target species is Chinook salmon; other fish caught
include coho salmon, halibut, rockfish and lingcod.

« The two vessel types participate in the fishery
— mosquito vessels 14 to 28 feet
— troll vessels 34 to 46 feet
« In 2016, a total of 73 vessels participated in the fishery
— 42 mosquito vessels (58%)
— 31 troll vessels (42%).

« The estimated landed value of all species caught in the fishery in
2016 was $713,000 (CDN) with troll vessels accounting for 75% of
the total landed value.

« Troll vessels accounted for about 90% of the landed value of the
main target species — Chinook salmon.
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Fishery Sustainability and Community Impacts

The First Nations' fishery continues to be managed by the
government and subject to restrictions designed to achieve
conservation and sustainable fisheries objectives.

The fishery generates income and employment for fishers and
has contributed to community sustainability by enabling fishing
knowledge to be passed down within families.

The fishery continues to evolve and its economic viability is
closely tied to both the level of fish allocated to the fishery by
the government and the approach the First Nations take to
managing access to the fishery.
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Ongoing Litigation

« Consultations and negotiations following the 2009 Court
decision resulted in an impasse on some key issues.

« This prompted a second phase of the trial that concluded
in May 2018.

« The 2018 judgment did not change the rights but the
Court did provide a further interpretation of the rights.

".. despite the lack of parameters in the [2009] declaration, ...
the declared right to fish for any species and to sell that fish
Is to be interpreted as a small-scale, artisanal, local, multi-
species fishery, to be conducted in a nine-mile strip from
shore, using small, low-cost boats with limited technology
and restricted catching power, and aimed at wide community

participation.”
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2018 Court Judgment

« The 2018 judgment provided specific guidance on the nature
and scope of the right with respect to several issues that the
First Nations and the government were not able to agree on.

Fisheries management responsibilities

Appropriate level of fish allocation for some species

Priority of First Nations' fishery relative to other harvesters
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2018 Court Judgment

Fisheries management responsibilities

« The First Nations' rights are to fish and to sell fish and
do not include aboriginal rights to manage the fishery.

« In Canada the federal government has legislative

authority to manage all fisheries and this authority includ
es the First Nations aboriginal rights-based fisheries.

« The government does have a legal duty to consult with

First Nations.




2018 Court Judgment

Appropriate level of fish allocation for some species

For some fisheries the level of access was sufficient to
satisfy the right — e.g., the present prawn allocations
"are appropriate accommodations of the right and are
not an infringement of the plaintiffs’ right to trade in
prawn into the commercial marketplace.

For some other species, the 2018 judgment was
Inconclusive with respect to whether or not the current
allocations are appropriate to accommodate the right.
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2018 Court Judgment

Priority of the First Nations' fishery relative to other harvesters

« The government’s allocation policy for Chinook and Coho salmon
was struck down as it does not properly recognize the aboriginal
rights of the First Nations’ commercial fishery.

« The 2018 judgment states: “... the fact that the declared
aboriginal right is to fish and sell fish into the commercial market
place does not lessen the priority to be accorded to the
aboriginal right -- it does not allow Canada to start out on the
allocation process by treating the plaintiffs’ fishery as simply
another commercial fishery. To accord priority to the recreational

fishery over the plaintiffs’ aboriginal commercial fishery is not
Justified.”
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Positive Outcomes

First Nations had their aboriginal fishing rights recognized by the
Courts.

Resulted in increased allocations of fish for commercial purposes,
creation of a new small-boat fishery with First Nations controlling
participation and enhanced priority of access.




Food and Agriculture
Organization of the

15/ United Nations

Remaining Challenges

Remaining challenges:

— Despite a long legal process there is still no precise
definition of the rights nor a common understanding of
how they are to be accommodated.

— The 2018 court decision not only left many issues unres
olved, it has been appealed.

— The adversarial nature of litigation is having a negative
Impact on the working relationship between the First
Nations and government officials.

— First Nations' approach to managing access to their
fishery will affect community participation, economic
viability and distribution of benefits.
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Suggested Next Steps

The Canadian government should revise its salmon allocation

policy and continue to expand the First Nations fishery to include
more species.

The First Nations should consider how they would like their
fishery to develop given that access decisions affect economic
viability and social equitability.

Recognizing that litigation is slow and costly, the First Nations

and the government should continue to negotiate in the spirit of
reconciliation.
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Applicability to Other Indigenous Peoples

First Nations described in this case study succeeded in having
their fishing rights recognized within the following context.

— The Canadian constitution recognizes and affirms “existing aboriginal and
treaty rights of aboriginal peoples of Canada..”

— Aboriginal rights are held communally by an Aboriginal group rather than by
an Aboriginal person.

— Aboriginal rights are site-specific and not held uniformly by all Aboriginal
peoples in Canada.

— In order to be an Aboriginal right, an activity must be an element of practice,
custom or tradition integral to the distinctive culture of the Aboriginal group
claiming the right.

The ability of other indigenous peoples in Canada or elsewhere to
have rights recognized depends on their circumstances and the
legal context.
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